Angus Council A92 Upgrading — Dundee to Arbroath

This is the Schedule 7 referred to in the A92 DBFO Project Agreement between
Angus Council and Claymore Roads Limited
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1. Definitions
In this Schedule -

"Actual Usage Payment" is the payment calculated in accordance with
paragraph 4.2 of Part 1 of this Schedule;

"Aggregate Provisional Payments" has the meaning given in paragraph
4.5 of Part 1 of this Schedule;

"Audited Heavy Vehicle Measurement Point Crossings" means the
sum total of Heavy Vehicle traffic crossing in any direction over the Traffic
Measurement Points in any Traffic Measurement Period audited and
verified in accordance with Part 2 of Schedule 7;

"Audited Other Vehicle Measurement Point Crossings” means the
sum total of Other Vehicle traffic crossing in any direction over the Traffic
Measurement Points in any Traffic Measurement Period audited and
verified in accordance with Part 2 of Schedule 7;

"Balancing Usage Payment" means the Balancing Usage Payment
calculated in accordance with paragraph 4.5 of Part 1 of this Schedule;

"Band" means the Bands specified in Tables 2 and 3 to Part 1 of this
Schedule;

"Band Cap" means the numbered Bands stipulating the maximum
amount of Heavy Vehicle Annual Average Daily Traffic and Other Vehicle
Annual Average Daily Traffic charged at the numbered Band Rate as
specified in Tables 2 and 3 of Part 1 of this Schedule;

"Band Rate" means the Band Rates specified in Tables 2 and 3 to Part 1
of this Schedule;

"Base Monthly Payment" has the meaning given in paragraph 2.1;

"Breakdown Services" means any of The Automobile Association, The
Royal Automobile Club or other organisation with objects similar to The
Automobile Association or The Royal Automobile Club or other bona fide
vehicle breakdown service;

"Breakdown Services Event" means any accident or other event on any
part of the New A92 which the Breakdown Services attend which has not
been caused by (i) the performance or non-performance by the Company
or any of its subcontractors of any of the Company's obligations under
this Agreement; and/or (ii) any other act or omission of the Company or
its subcontractors;

"Connector Road" has the meaning given in DMRB Volume 6 Section 2
Part 1 TD22/92;

"Corresponding Day" means the day in the preceding Payment Year
which fell on the same day of the week and that is nearest in date to the
day on which the relevant Unavailability Event for which the calculation of
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the LUC is being made occurred save that if either Party demonstrates to
the other Party's reasonable satisfaction that the Daily Two Way Traffic
on a day in the preceding Payment Year other than the Corresponding
Day is more likely to be representative of the Daily Two Way Traffic on
the day the Unavailability Event occurred had the Unavailability Event not
occurred, that day shall be deemed to be the Corresponding Day;

"Daily Two Way Traffic" means on the New A92 the sum of Heavy
Vehicle Annual Average Daily Traffic and Other Vehicle Annual Average
Daily Traffic;

"Day" means a period of 24 hours commencing at 00.00hours;

"Deemed Unavailable" has the meaning given in paragraph 5.4 of Part 1
of this Schedule;

"Defective Equipment" means any Measuring Equipment which
measures outside the measurement limits of accuracy;

"First Payment Month" has the meaning given in the definition of
"Payment Month";

"First Payment Year" has the meaning given in the definition of
"Payment Year";

"Heavy Vehicle Actual Usage Payment" means the Heavy Vehicle

Actual Usage Payment for the Payment Year calculated in accordance
with paragraph 4.3 of Part 1 of Schedule 7;

"Heavy Vehicle Annual Average Daily Traffic" has the meaning given
in paragraph 4.3 of Part 1 of Schedule 7;

"Heavy Vehicles" means vehicles greater than 5.2 metres in length;
"Indexation Factor" for a Payment Year means:-

(a) for the First Payment Year -

{1+{%X(IIFa—1)HXIIFb

where:

d is the number of Days from the Agreement Date to
the end of the Indexation Year in which the
Agreement Date falls (excluding in such
computation the Agreement Date but including the
date on which the Indexation Year ends)

lIF, is the Indexation Increase Factor for the
Indexation Year in which the Agreement Date
falls; and
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lIFy, is —
0] the Indexation Increase Factor for the
Indexation Year; or
(i) the product of the Indexation Increase
Factors for the Indexation Years if more
than one,

between (and excluding both) the Indexation Year
in which the Agreement Date falls and the
Indexation Year in which the First Payment Year
commences (being for example where the First
Payment Year commences in February 2006,
Indexation Year April 2005 to March 2006)

and

(b) for each subsequent Payment Year “py” —
IFpy.4 X IIF py.q
where:

IFpy.1 is the Indexation Factor for the previous Payment
Year; and

IFpy.1 is the Indexation Increase Factor for the
Indexation Year immediately preceding the
commencement of Payment Year - ;

“Indexation Increase Factor” for an Indexation Year “n” means —

(i) 1.025; or
(ii) if the RPI Increase for Indexation Year “n” is greater than
1.025 —

1.025 + [(RPlIncrease —1.025)x 0.2695|
where:

RPI Increase is RPI,

n-1

where:

RPI, is the Retail Price Index for the month of
February in Indexation Year "n"

RPI,.1 is the Retail Price Index for the month of
February in the Indexation Year
immediately preceding Indexation Year

n
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“Indexation Year” means a period of 12 months ending on 31 March in
any year (whether ending before or after the Agreement Date) and
includes (for the avoidance of doubt) any Payment Year of 12 months;

"Lane Unavailability Charge" or "LUC" has the meaning given in
paragraph 5.2 and paragraph 5.3 of Part 1 of Schedule 7;

"Measurement Limits of Accuracy" has the meaning given in
paragraphs 5.1 — 5.3 of Part 2 of Schedule 7 in respect of Volumetric
Traffic Measuring Equipment;

"Mobile Lane Closure" means any work on the New A92 equivalent to
Type C Works as defined in Clause 2.1.1 of Column 1 Chapter 8 of the
Traffic Signs Manual, 4™ Impression (with amendments) 1997;

"Monthly Availability Payment" for a Payment Year means the Monthly
Availability Payment calculated in accordance with paragraph 2.1 of Part
1 of Schedule 7;

"Monthly Availability Payments" means the Monthly Availability
Payments set out in Table 1 to Part 1 of this Schedule;

"Monthly Lane Unavailability Charge" means the Monthly Lane
Unavailability Charge (if any) calculated in accordance with paragraph 5
of Part 1 of Schedule 7;

"Monthly Performance Deduction" means the Monthly Performance
Deduction (if any) calculated in accordance with paragraph 6 of Part 1 of
Schedule 7;

"Monthly Report" has the meaning given in paragraph 1.2 of Part 7 of
Schedule 4;

"Monthly Unitary Charge" means the Monthly Unitary Charge
calculated in accordance with paragraph 2.1 of Part 1 of Schedule 7;

"Off-Peak Periods" means any period of time in any day other than
between the hours of 7.00 am and 10.00 am and between the hours of
4.00 pm and 7.00 pm;

"Other Vehicle Annual Average Daily Traffic" has the meaning given in
paragraph 4.4 of Part 1 of Schedule 7;

"Other Vehicle Actual Usage Payment" means the Other Vehicle
Actual Usage Payment for the Payment Year calculated in accordance
with paragraph 4.4 of Part 1 of Schedule 7;

"Other Vehicles" means vehicles less than or equal to 5.2 metres in
length;

"Payment Month" means each calendar month during the Full Service
Period save for (i) the First Payment Month (which shall be the period
beginning on the Permit to Use Date and ending on the last day of the
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same calendar month) and (ii) the Final Payment Month (which shall
begin on the first day of the month in which the Termination Date occurs
and end on the Termination Date);

"Payment Month Days" has the meaning given in paragraph 3 of Part 1
of Schedule 7;

"Payment Year" means each period of 12 months ending on 31 March
during the Full Service Period provided that:

(a) the first Payment Year shall comprise the period from (and
including) the Permit to Use Date up to the first 31 March
following the issue of the Permit to Use (the "First Payment
Year"); and

(b) the final Payment Year shall be the period from (and including)
1 April immediately prior to the Agreement Expiry Date to the
Agreement Expiry Date;

"Performance Failure Points" means the number of points ascribed to a
performance failure as stipulated in Table 6 of Part 1 of Schedule 7, as
appropriate;

"Periodicity of Accrual of Points" means periodicity of accrual of points
relating to performance failures as stipulated in Table 6 of Part 1 of
Schedule 7, as appropriate.

"Permitted Lane Closure" means:-

(i) in the period between the Day after the 10" anniversary of the end
of the First Payment Year and the 20" anniversary of the end of
the First Payment Year an aggregate period of up to eight (8)
weeks during which the Company is permitted to carry out works
that make the New A92 Unavailable or Deemed Unavailable; and

(ii) in the period between the Day after the 20™ anniversary of the
end of the First Payment Year until the Agreement Expiry Date
the Company will be permitted to carry out works that make the
New A92 Unavailable or Deemed Unavailable for an aggregate
period of up to sixteen (16) weeks;

provided that:-

(a) where during any period more than one part or section of the
New A92 is Unavailable or Deemed Unavailable for the purpose
of carrying out any such works, that period (notwithstanding that
more than one part or section is affected) will count as a single
period only for which a Permitted Lane Closure may be applied,
subject to the Company carrying out the works in accordance
with paragraph 7 of Part 2 of Schedule 4 (Restrictions on Lane
Closures); and

(b) if such works make the New A92 Unavailable or Deemed
Unavailable for a period of less than 7 consecutive days they shall
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be deemed for the purposes of this definition to have made the
New A92 Unavailable or Deemed Unavailable for 7 consecutive
days, or if the balance of days in the Permitted Lane Closure
periods allowed for in this definition is less than 7 days, the
greater of such balance of days and the number of days the New
A92 is Unavailable or Deemed Unavailable; and

(c) no more than 8 weeks’ Permitted Lane Closures in total may be
applied in any one Payment Year.

For the avoidance of doubt, in the period between the commencement of
the First Payment Year and the 10" anniversary of the end of the First
Payment Year there shall be no Permitted Lane Closures;

"Provisional Heavy Vehicle Annual Average Daily Traffic" has the
meaning given in paragraph 3 of Part 1 of Schedule 7;

"Provisional Heavy Vehicle Monthly Usage Payment" is the
Provisional Heavy Vehicle Monthly Usage Payment calculated in
accordance with paragraph 3.2 of Part 1 of Schedule 7;

"Provisional Monthly Usage Payment" is the Provisional Monthly
Usage Payment calculated in accordance with paragraph 3 of Part 1 of
Schedule 7;

"Provisional Other Vehicle Annual Average Daily Traffic" has the
meaning given in paragraph 3 of Part 1 of Schedule 7;

"Provisional Other Vehicle Monthly Usage Payment" is the Provisional
Other Vehicle Monthly Usage Payment calculated in accordance with
paragraph 3.3;

"Relevant Emergency” means any accident or other event on any part
of the New A92 which the emergency services attend which has not been
caused by a failure of the Company to comply with its obligations under
this Agreement;

"Relevant Performance Failure Points" means the number of
Performance Failure Points calculated in accordance with (a) in the case
of failure by the Company to comply with paragraph 7.1 of Part 1 of this
Schedule during the Restricted Service Period, paragraph 7.3 of Part 1 of
this Schedule; and (b) in all other cases paragraph 6.2 of Part 1 of this
Schedule;

“Relevant Trigger” has the meaning given in proviso 2 of Table 6 to Part
1 of this Schedule 7;

"Remedy Period" means the periods set out in the column headed
"Remedy Period" in Table 5, to Part 1 of Schedule 7;

“Restricted Service Period Monthly Performance Deduction” has the
meaning given in paragraph 2 of Part 1 of Schedule 7;
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"Road Section" means each of the 4 lengths of New A92 identified in
Annex 1 to Part 2 of Schedule 7, the traffic flow in which is represented by
that measured on the Measuring Equipment located at the Traffic
Measurement Point lying within that Road Section;

"Traffic Flow Period" means any of the Traffic Flow Periods set out in
Tables 4.1 to 4.3 to Part 1 of Schedule 7 being those periods during any
given day falling between the times of day (stated in 24 hour clock)
stipulated in those tables, the starting time only of each period to be
included within that period;

"Traffic Measurement Period" means (a) in the case of the First
Payment Year the period beginning on the Permit to Use Date and ending
on 31 December which falls on or after the first anniversary of the Permit
to Use Date; (b) in the case of each Payment Year thereafter other than
the Final Payment Year each period of 12 months ending on 31
December during the Full Service Period; and (c) in the case of the Final
Payment Year the period beginning on the last 1 January falling within the
Full Service Period and ending on the Agreement Expiry Date;

"Traffic Measurement Period Days" has the meaning given in
paragraph 4 of Part 1 of Schedule 7;

"Traffic Measurement Points" means the points on the New A92 or any
one or more of them at which Volumetric Traffic Measuring Equipment
are located as stipulated at Annex 1 to Part 2 of Schedule 7 or any other
point or points at which such equipment is located following an Angus
Council or Company Change as referred to in paragraph 2.1 and 15.1 of
Part 2 of Schedule 7;

"Unavailable" has the meaning given in paragraph 5.3 of Part 1 of
Schedule 7;

"Unavailability Event" means an event which results in all or part of the
New A92 being Unavailable or Deemed Unavailable save that:

(@) when two or more Unavailability Events occur during a single
Traffic Flow Period without prejudice to the guidelines set out in
chapter 8 of the Traffic Signs Manual, 4" impression (with
amendments) 1997, Unavailability Events which start and finish
within 4 kilometres of the start and finish of each other shall be
treated as one Unavailability Event; and

(b) each failure which causes any part of the New A92 to be Deemed
Unavailable shall be deemed to be one Unavailability Event in the
lane which it affects (irrespective of the extent to which it effects
that lane);

"Verification" shall have the meaning given in paragraphs 9.1 to 9.3 of
Part 2 of Schedule 7 in respect of Volumetric Traffic Measuring
Equipment;

"Volumetric Traffic Measurement Equipment” has the meaning given
in paragraph 3.1 of Part 2 of Schedule 7; and
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"Volumetric Traffic Measurement Point" has the meaning given in
paragraph 2.1 of Part 2 of Schedule 7.

2. Monthly Unitary Charge

21

2.2

Subject to paragraph 2.2 and 2.3 of this Part 1 of Schedule 7, and
to paragraph 13 of Part 2 of this Schedule 7, the Monthly Unitary
Charge (MUC) for a Payment Month (PMn) shall be calculated as
follows:—

MUC, = [BMP, - (MLUC,,.; + MPD . + RMPD)] x IF
Where: -
BMP,, is the Base Monthly Payment being the aggregate of:

(a) the Monthly Availability Payment for the Payment Year, in
which PMn falls as set out in Table 1 to Part 1 of this
Schedule; and

(b) the Provisional Monthly Usage Payment (PMUP) for the
Payment Year in which the PMn falls, calculated in
accordance with paragraph 3 of this Part 1;

MLUC .4 is the Monthly Lane Unavailability Charges (if any), for
the Payment Month immediately preceding PMn calculated in
accordance with paragraph 5;

MPD .4 is the Monthly Performance Deduction (if any), for the
Payment Month immediately preceding PMn calculated in
accordance with paragraph 6;

RMPD is the Restricted Service Period Monthly Performance
Deduction applicable during the first twelve Payment Months (if
any) calculated in accordance with paragraph 7 of Part 1 of this
Schedule; and

IF is the Indexation Factor for the Payment Year in which PMn
falls.

Where the First Payment Month or Final Payment Month is less
than a complete calendar month, for the purposes of calculating
the Monthly Unitary Charge the Base Monthly Payment shall be
reduced by multiplying it by the following factor:-

Number of Days in First/Final Payment Month divided by the
Number of Days in calendar month in which the First/Final
Payment Month Falls.

In determining the Monthly Unitary Charge for the Final Payment
Month, in accordance with this paragraph there shall be deducted
all Monthly Lane Unavailability Charges and Monthly Performance
Deductions applicable to the Final Payment Month as well as to
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the Payment Month immediately preceding the Final Payment
Month and the Monthly Unitary Charge in respect of the Final
Payment Month shall be invoiced within 90 Working Days of the
Termination Date and shall be payable within 30 Working Days
thereafter.

2.3 Where all or part of a PMn falls during the period beginning three
months after the Permit to Use Date and ending on the New
Works Final Completion the Monthly Unitary Charge shall be
reduced by the sum calculated as follows:-

BMP x YXi
10

where:

(a) Y = 1 where New Works Final Completion has not

occurred by the Payment Month "n"; or

(b) where New Works Final Completion occurs during
Payment Month "n",

Number of Daysin PM . priortothe date of NewWorks Final Completion

Number of Daysin PM

24 If the Monthly Unitary Charge as calculated in accordance with
this paragraph 2 results in a negative amount Angus Council will
deduct the negative amount from the Monthly Unitary Charge
payable in respect of the two subsequent Payment Months only
(and any remaining negative amount will be waived) provided that
no negative amount shall be carried forward (and shall be
disregarded):

(a) to the extent arising as a consequence of a Force Majeure
Event or a Relief Event; or

(b) to the extent arising as a consequence of the application
of this paragraph,

25 Monthly Lane Unavailability Charges or Monthly Performance
Deductions for the Payment Month immediately preceding PMn
which are not included in the calculation under paragraph 2.1 for
PMn may be deducted from any of the six Monthly Unitary Charge
payments immediately following the agreement or determination
of such sums.

3. Calculation of Provisional Monthly Usage Payment

3.1 The Provisional Monthly Usage Payment (PMUP) shall be
calculated as follows:-

PMUP = PHVMUP + POVMUP;
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Where:-

100

PHVMUP is the Provisional Heavy Vehicle Monthly Usage
Payment calculated in accordance with paragraph 3.2; and

POVMUP is the Provisional Other Vehicle Monthly Usage
Payment calculated in accordance with paragraph 3.3.

3.2 The PHVMUP for any PMn shall be:-

(a) Where PHVAADT < Band 1 Cap:-

£0.00;

(b) Where Band 1 Cap < PHVAADT < Band 2 Cap:-

PMD x Band 2 Rate x (PHVAADT - Band 1 Cap);

(c) Where Band 2 Cap <PHVAADT < Band 3 Cap:-

[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[PMD x Band 3 Rate x (PHVAADT - Band 2 Cap)];

Where Band 3 Cap < PHVAADT < Band 4 Cap:-
[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[PMD x Band 3 Rate x (Band 3 Cap - Band 2 Cap)] +
[PMD x Band 4 Rate x (PHVAADT - Band 3 Cap)];
Where Band 4 Cap < PHVAADT < Band 5 Cap:-
[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +

[PMD x Band 3 Rate x (Band 3 Cap - Band 2 Cap)] +
[PMD x Band 4 Rate x (Band 4 Cap - Band 3 Cap)]

Where for the purpose of this paragraph 3.2:-

PMD =

PHVAADT =

the Payment Month Days being the number of
days in the PMn.

the Provisional Heavy Vehicle Annual Average
Daily Traffic for the New A92 being the HVAADT
for the New A92 calculated in accordance with
paragraph 4.3 for the Traffic Measurement Period
immediately preceding the commencement of the
Payment Year in which PMn falls save for any
PMn which falls prior to three months after the end
of the First Traffic Measurement Period where the
PHVAADT shall be 1,425.
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3.3 The POVMUP for any PMn shall be:-
(a) Where POVAADT < Band 1 Cap:-
£0.00;
(b) Where Band 1 Cap < POVAADT < Band 2 Cap:-
PMD x Band 2 Rate x (POVAADT - Band 1 Cap).
(c) Where Band 2 Cap < POVAADT < Band 3 Cap:-

[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[PMD x Band 3 Rate x (POVAADT - Band 2 Cap)].

(d) Where Band 3 Cap < POVAADT < Band 4 Cap:-

[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[PMD x Band 3 Rate x (Band 3 Cap - Band 2 Cap)] +
[PMD x Band 4 Rate x (POVAADT - Band 3 Cap)]; and

(e) Where Band 4 Cap < POVAADT < Band 5 Cap:-

[PMD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[PMD x Band 3 Rate x (Band 3 Cap - Band 2 Cap)] +
[PMD x Band 4 Rate x (Band 4 Cap - Band 3 Cap)]

Where for the purposes of this paragraph 3.3:-

PMD = the Payment Month Days being the number of
days in the PMn.

POVAADT = the Provisional Other Vehicle Annual Average
Daily Traffic for the New A92 being the OVAADT
for the New A92 calculated in accordance with
paragraph 4.4 for the Traffic Measurement Period
immediately preceding the commencement of the
Payment Year in which PMn falls save for any
PMn which falls prior to three months after the end
of the First Traffic Measurement Period where the
POVAADT shall be 15,826.

4, Usage Payment Reconciliation

41 As soon as practicable but in any event within 2 Months of the
end of each Traffic Measurement Period the Company shall
intimate to Angus Council the Actual Usage Payment calculation
and the Balancing Usage Payment reconciliation for that Traffic
Measurement Period.
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4.2 The Actual Usage Payment (AUP) for a Traffic Measurement
Period shall be calculated as follows:-

AUP = HVAUP + OVAUP
Where:-
HVAUP is the Heavy Vehicle Actual Usage Payment for the
Traffic Measurement Period, calculated in accordance with
paragraph 4.3; and
OVAUP is the Other Vehicle Actual Usage Payment for the Traffic
Z/I‘elasurement Period, calculated in accordance with paragraph
43 The HVAUP for a Traffic Measurement Period shall be:-
(a) Where HVAADT < Band 1 Cap:-
£0.00;
(b) Where Band 1 Cap < HVAADT < Band 2 Cap:-
TMPD x Band 2 Rate x (HVAADT - Band 1 Cap);
(c) Where Band 2 Cap < HVAADT < Band 3 Cap:-

[TMPD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[TMPD x Band 3 Rate x (HVAADT - Band 2 Cap)];

(d) Where Band 3 Cap < HVAADT < Band 4 Cap:-
[TMPD x Band 2 Rate x (Band 2 Cap - Band 1 Cap)] +
[TMPD x Band 3 Rate x (Band 3 Cap - Band 2 Cap)] +
[TMPD x Band 4 Rate x (HVAADT - Band 3 Cap)]; and

(e) Where Band 4 Cap < HVAADT < Band 5 Cap:-
[TMPD x Band 2 Rate x (Band 2 Cap — Band 1 Cap)] +
[TMPD x Band 3 Rate x (Band 3 Cap — Band 2 Cap)] +
[TMPD x Band 4 Rate x (Band 4 Cap — Band 3 Cap)].

Where for the purposes of this paragraph 4.3:-

TMPD = the Traffic Measurement Period Days being the
number of Days in that Traffic Measurement
Period.

HVAADT = the Heavy Vehicle Annual Average Daily Traffic
for the New A92 being:-

AHVMPC
1460
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except for the last Traffic Measurement Period
when AHVMPC shall be divided by four times the
TMPD during that period.

AHVMPC =  the Audited Heavy Vehicle Measurement Point
Crossings on the New A92 during the period
commencing on 1 January immediately preceding
the last day of the Traffic Measurement Period
and ending on the last day of the Traffic
Measurement Period.

4.4 The OVAUP for a Traffic Measurement Period shall be:-

(a) Where OVAADT < Band 1 Cap:-

£0.00;
(b) Where Band 1 Cap < OVAADT < Band 2 Cap:-
TMPD x Band 2 Rate x (OVAADT - Band 1 Cap);
(c) Where Band 2 Cap < OVAADT < Band 3 Cap:-

[TMPD x Band 2 Rate x (Band 2 Cap — Band 1 Cap)] +
[TMPD x Band 3 Rate x (OVAADT - Band 2 Cap)];

(d) Where Band 3 Cap < OVAADT < Band 4 Cap:-
[TMPD x Band 2 Rate x (Band 2 Cap — Band 1 Cap)] +
[TMPD x Band 3 Rate x (Band 3 Cap — Band 2 Cap)] +
[TMPD x Band 4 Rate x (OVAADT - Band 3 Cap)];

(e) Where Band 4 Cap < OVAADT < Band 5 Cap:-
[TMPD x Band 2 Rate x (Band 2 Cap —Band 1 Cap)] +
[TMPD x Band 3 Rate x (Band 3 Cap — Band 2 Cap)] +
[TMPD x Band 4 Rate x (Band 4 Cap — Band 3 Cap)].

Where for the purposes of this paragraph 4.3:-

TMPD = the Traffic Measurement Period Days being the
number of Days in that Traffic Measurement
Period.

OVAADT = the Other Vehicle Annual Average Daily Traffic for
the New A92 being:-

AOVMPC
1460

except for the last Traffic Measurement Period
when AHVMPC shall be divided by four times the
TMPD during that period.
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AOVMPC =  the Audited Other Vehicle Measurement Point
Crossings on the New A92 during the period
commencing on 1 January immediately preceding
the last Day of the Traffic Measurement Period
and ending on the last day of the Traffic
Measurement Period.

4.5 The Balancing Usage Payment shall be the difference between
the Actual Usage Payment for the relevant Traffic Measurement
Period and the aggregate of the Provisional Monthly Usage
Payments for that Traffic Measurement Period (the "Aggregate
Provisional Payments").

4.6 Where the Actual Usage Payment for any Traffic Measurement
Period exceeds the Aggregate Provisional Payments for that
Period the difference shall be paid by Angus Council to the
Company on the later of:

(i) 20 Working Days after receipt by Angus Council of a VAT
invoice for such amount; and

(i) the day which is the first day of the Payment Year which
commences after the end of the Traffic Measurement
Period.

4.7 Where the Aggregate Provisional Payments for any Traffic
Measurement Period exceed the Actual Usage Payments for that
period Angus Council shall be entitled to deduct such amount from
any of the six immediately following payments of Monthly Unitary
Charge due under this Agreement following the agreement or
determination of such amount.

5. Calculation of Monthly Lane Unavailability Charge

5.1 The Monthly Lane Unavailability Charge (MLUC) shall be
calculated in accordance with paragraph 5.2.

S
5.2 MLUC = > LUC,
n=1

Where:-

s represents the last Unavailability Event which occurs in the
relevant Payment Month;

n represents an Unavailability Event which occurs in the relevant
Payment Month;

LUC, is the Lane Unavailability Charge for an Unavailability Event
determined in accordance with Table 4.1 or 4.2 (as appropriate)
but subject to the following:-
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(@

if the Unavailability Event results in:-

(i a lane closure on one carriageway of the New A92
(a lane being closed for this purpose if the lane is
Unavailable) the LUC shall be determined by
reference to Table 4.1; or

(ii) the closure of one or both carriageways of the New
A92 the LUC shall be determined by reference to
Table 4.2. For the avoidance of doubt (a) the
closure of both carriageways of the same section
of the New A92 shall be treated as two
Unavailability Events and (b) where Table 4.2
applies to an Unavailability Event Table 4.1 shall
not be applied to that same Unavailability Event.;

the relevant Traffic Flow Period shall be the Traffic Flow
Period in which the Unavailability Event occurred save
that:-

i) subject to paragraph (ii) below if the Unavailability
Event persists during more than one Traffic Flow
Period for the avoidance of doubt the Unavailability
Event shall be deemed to have occurred in each
Traffic Flow Period during which it persists;

ii) if the Unavailability Event has been caused as a
result of any part of the New A92 being Deemed
Unavailable the Unavailability Event shall be
deemed to have commenced at 07.00 hours on the
Day on which the Deemed Unavailability Event
occurred and finished at 19.00 hours on the Day on
which the Deemed Unavailability Event finishes;
and

iii) subject to paragraph 5.5 if the Unavailability Event
has occurred as a result of a Mobile Lane Closure it
shall be deemed to have commenced and finished
in the Traffic Flow Period in which it first occurred;

the relevant Daily Two Way Traffic shall be the Daily Two
Way Traffic on the Corresponding Day for the purpose of
determining the LUC applicable to any Unavailability Event
except where the Unavailability Event occurs during the
first Traffic Measurement Period when the relevant Daily
Two Way Traffic shall be deemed to be the figure for the
Traffic Measurement Point corresponding to the Road
Section in which the Unavailability Event occurred as
specified in Annex 2 to Part 2 of this Schedule;

if the Unavailability Event has occurred as a result of:-

(i) works required to be undertaken under the New
Roads and Street Works Act 1991; or
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5.3

54

5.5

(i) a failure to comply with the requirements set out in
Item 3a of Table 5 (Deemed Unavailability);

the Lane Unavailability Charge which applies (determined
in accordance with this paragraph 5.2) shall be reduced by
50%; and

(e) for the purpose of calculating the New A92 Monthly Lane
Unavailability Charge any reference to a carriageway shall
be deemed to include the Connector Road to that
carriageway.

Subject to paragraph 5.5, the New A92 (or any part thereof) shall
be Unavailable at any time during which the New A92 (or any part
thereof) is not available for use by Users as a public road within
the meaning of the Roads (Scotland) Act 1984.

Subject to paragraph 5.5, the New A92 (or any part thereof) shall
be Deemed Unavailable at any time during which the New A92
(or any part thereof) fails to meet those requirements of Schedule
4 (O&M Requirements) to the extent set out in Table 5 to this Part
1 of Schedule 7 for a period in excess of the Remedy Period (if
any) as may be applicable set out in that Table.

The New A92 (or any part thereof) shall not be Unavailable or
Deemed Unavailable to the extent that the Unavailability or
Deemed Unavailability is due to:-

5.5.1 a Compensation Event or Notified Departure; or

5.5.2 implementation of an Angus Council Change or
occurrence of a Qualifying Change in Law; or

5.5.3 Mobile Lane Closures which are carried out during Off-
Peak Periods; or

5.5.4 the occurrence of a Relevant Emergency from the time of
the occurrence of the Relevant Emergency until 1 hour
after the Police have given clearance for the reopening to
Users of that part of the New A92 which has been
affected by the Relevant Emergency; or

5.5.5 the occurrence of a Breakdown Services Event from the
time of the occurrence of the Breakdown Services Event
until 1 hour after the Breakdown Services have vacated
that part of the New A92 which has been affected by the
Breakdown Services Event; or

5.5.6 a Permitted Lane Closure.
Where under this Clause the New A92 would be Unavailable or

Deemed Unavailable but for the circumstances specified in 5.5.1
to 5.5.6 above, the relevant Daily Two Way Traffic shall be the
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Daily Two Way Traffic on the Corresponding Day for the purpose
of determining the Monthly Usage Payment. In these
circumstances the Corresponding Day shall be determined (for
the avoidance of doubt) as if the New A92 had been Unavailable
or Deemed Unavailable on the day when the New A92 would
have been Unavailable or Deemed Unavailable but for the
circumstances in paragraphs 5.5.1 to 5.5.6 above.

6. Calculation of Monthly Performance Deduction during the
Full Service Period

6.1 The Monthly Performance Deduction for a Payment Month shall
be calculated as follows:-

MPD = BMP x PD
Where:-
MPD is the Monthly Performance Deduction.

BMP is the Base Monthly Payment for the Payment Month,
calculated in accordance with paragraph 2.1.

PD is the Performance Deduction Percentage calculated in
accordance with Table 7a to this Part 1 of Schedule 7 which
corresponds to the number of Relevant Performance Failure
Points for that Payment Month.

6.2 The number of relevant Performance Failure Points for any
Payment Month shall be the number of Performance Failure
Points calculated in accordance with Table 6 and the provisos to
that Table.

7. Accrual of Performance Failure Points during the Restricted
Services Period

71 Notwithstanding any other provisions in this Schedule and subject
to paragraph 7.2, Performance Failure Points shall accrue in
respect of any failure by the Company during the Restricted
Service Period:

(a) to take the action required for a Category 1 Defect as
detailed in items 1.1 to 1.3 of Table 6; and

(b) to meet the other performance standards set out in Table
6 (in so far as the requirements they refer to apply during
the Restricted Service Period).

7.2 The Restricted Service Period Monthly Performance Deduction
for a Payment Month shall be calculated as follows:-

RMPD = BMP x PD

Where:-
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RMPD is the Restricted Service Period Monthly
Performance Deduction.

BMP is the Base Monthly Payment for the Payment
Month, calculated in accordance with paragraph 2.1.

PD is the Performance Deduction Percentage calculated
in accordance with Table 7b to this Part 1 of Schedule 7
which corresponds to the number of Relevant
Performance Failure Points incurred during the Restricted
Services Period.

The Restricted Service Period Monthly Performance Deduction
shall apply for the first 12 months immediately following the
Permit To Use Date.

7.3 The number of Relevant Performance Failure Points for any
Payment Month shall be the number of Performance Failure
Points calculated in accordance with Table 6 and the provisos to
that Table.

7.4 Performance Failure Points accrued during the Restricted
Services Period will not be taken into account in the accrual of
Performance Failure Points for an Operations Failure Event.
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Table 1 to Part 1 of Schedule 7

The Monthly Availability Payment for each Payment Year is £312,797
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Table 2 to Part 1 of Schedule 7 The band rates are stated in pence per vehicle per day to a maximum of one decimal place of pence

Payment Band 1 Band 2 Band 3 Band 4 Band
Year From To Rate | From To Rate | From To Rate | From To Rate From Tc
1 0 1455 -

2 0 1469 -

3 0 1,484 -

4 0 1,499 -

5 0 1514 -

6 0 1,530 -

7 0 1545 -

8 0 1562 -

9 0 1578 -
10 0 1595 -
11 0 1,612 -
12 0 1,629 -
13 0 1,645 -
14 0 1,661 -
15 0 1,677 -
16 0 1,604 -
17 0 1,711 -
18 0 1,727 -
19 0 1,744 -
20 0 1,760 -
21 0 1,776 -
22 0 1,793 -
23 0 1,810 -
24 0 1,827 -
25 0 1,845 -

AC comment 10.09.03 22 Schedule 7 — Payment Mechanism

Part 1: Calculation of Unitary Charge

T:\ANGUS.GOV.UK.NEW\WWWROOT\A92\DOCUMENTS\SCHEDULE 7 SIGNED VERSION.DOC MM 15/12/03



Angus Council A92 Upgrading — Dundee to Arbroath

26 0 1,862

27 0 1,879

28 0 1,898

29 0 1,915

30 0 1,934

31 0 1,947
AC comment 10.09.03 23 Schedule 7 — Payment Mechanism
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Table 3 to Part 1 of Schedule 7 The band rates are stated in pence per vehicle per day to a maximum of one decimal place of pence.

Payment
Year

From

© 00 N O Ol WN P

Band 1
To

Rate

O |10 |0 |0 [0 |0 |0 |0 |00 |0 |0 |0 |0[0|0 |0 |0 |0[0|0|0 |00

Rate

From

Band 4
To

Band 5

Rate From To Rate

16,168 -

16,425 -

16,666 -

16,9100 -

17,160, -

17,413 -

17,664, -

17,908 -

18,155 -

18,407 -

18,661 -

18,906 -

19,105 -

19,303 -

19,503 -

19,708 -

19,901 -

20,048 -

20,196 -

20,343 -

20,492 -

20,641 -

20,787 -

20,940 -
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25 0 21,094 -
26 0 21,244 -
27 0 21,399 -
28 0 21,558 -
29 0 21,711 -
30 0 21,875 -
31 0 21,089 -
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Table 4 to Part 1 of Schedule 7

Lane Unavailability Charge

Table 4.1 — Lane closure on one carriageway of New A92 (per 4 km closure or part
thereof)

Traffic Flow Period
Daily Two Way 1900-0700 0700-1000 1000-1600 1600-1900
Traffic
£ £ £ £

<11,000 0 400 400 600
11,001-12,000 0 450 450 675
12,001-13,000 0 500 500 750
13,001-14,000 0 550 550 825
14,001-15,000 0 600 600 900
15,001-16,000 0 670 670 1000
16,001-17,000 0 740 740 1100
17,001-18,000 0 810 810 1200
18,001-19,000 0 880 880 1300
19,001-20,000 0 950 990 1425
20,001-21,000 0 1030 1030 1550
21,001-22,000 0 1120 1120 1680
22,001-23,000 0 1210 1210 1815
23,001-24,000 0 1300 1300 1950
24,001-25,000 0 1400 1400 2000
25,001-26,000 0 1500 1500 2200
26,001-27,000 0 1610 1610 2400
27,001-28,000 0 1730 1730 2600
28,001-29,000 0 1860 1860 2800
29,001-30,000 0 2000 2000 3000
30,001-31,000 0 2075 2075 3125
>31,001 0 2150 2150 3250
AC comment 10.09.03 26 Schedule 7: Payment Mechanism

Part 1: Calculation of Unitary Charge
T:\ANGUS.GOV.UK.NEW\WWWROOT\A92\DOCUMENTS\SCHEDULE 7 SIGNED VERSION.DOC MM 15/12/03




Angus Council

A92 Upgrading — Dundee to Arbroath

Table 4.2 — Closure of one carriageway of New A92 (per 4km closure or part thereof)

Traffic Flow Period

?f‘;:c}’igwc’ Way | 9400-0700 1900-2400 0700-1000 1000-1600 1600-1900
£ £ £ £ £

<11,000 0 500 800 800 1200
11,001-12,000 0 550 900 900 1350
12,001-13,000 0 625 1000 1000 1500
13,001-14,000 0 700 1100 1100 1650
14,001-15,000 0 800 1200 1200 1800
15,001-16,000 0 900 1325 1325 1975
16,001-17,000 0 1000 1450 1450 2150
17,001-18,000 0 1100 1600 1600 2325
18,001-19,000 0 1200 1750 1750 2500
19,001-20,000 0 1300 1900 1900 2700
20,001-21,000 0 1440 2050 2050 2925
21,001-22,000 0 1580 2200 2200 3175
22,001-23,000 0 1720 2350 2350 3450
23,001-24,000 0 1860 2550 2550 3725
24.,001-25,000 0 2000 2750 2750 4000
25,001-26,000 0 2140 2975 2975 4300
26,001-27,000 0 2280 3190 3190 4625
27,001-28,000 0 2420 3410 3410 4975
28,001-29,000 0 2560 3630 3630 5375
29,001-30,000 0 2700 3850 3850 5800
30,001-31,000 0 2850 4150 4150 6250
>31,001 0 3000 4450 4450 6700
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Table 5 to Part 1 of Schedule 7

Deemed Unavailability

Item

Description

Remedy Period

Percentage of
LUC applying

Failure to inspect, make safe and return
to normal operating standard the
Project Road (or any part thereof)
following an emergency in accordance
with paragraph 1.8 b) of Schedule 4
Part 2.

N/a

100

Failure to deploy resources when
conditions so dictate in accordance with
paragraphs 3.4 of Schedule 4 Part 2.

N/a

100

3a

Failure to rectify Defects where the
minimum performance levels are not
achieved in accordance with paragraph
44 of Schedule 4 Part 2 (road
pavement performance criteria).

90 Days of failure to
achieve minimum
performance levels

50

3b

Failure to remedy such Defects as have
increased in severity or extent such that
there is a risk to Users in accordance
with paragraph 4.4 of Schedule 4 Part 2
(road pavement performance criteria).

28 Days after the
earlier of:-

(i) the Company
becoming aware of
the risk to Users'

(i) A User, Relevant
Authority or other
third party notifying
the Company or an
agent or employee
of the Company of
the risk;

(i) the time a
Contractor carrying
out inspections in
accordance with
paragraph 2.3 of
Schedule 4 Part 2
would have been
aware of such risk

100
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4 Failure to prevent surface water
ponding on or adjacent to the
carriageway and cycleway/footway to
the extent that it affects safety in N/a 100
accordance with paragraph 2.7e) of
Schedule 4 Part 2.

5 Failure to rectify damaged or missing
gullies, gratings, covers, frames or
boxes or parts thereof to the extent that N/a 100
it affect safety in accordance with
paragraph 2.7c) of Schedule 4 Part 2.

6 Failure to remove any debris, including
dirt and spillages, from on or adjacent
to the carriageway to the extent that it N/a 100
affects safety in accordance with
paragraph 2.7q) of Schedule 4 Part 2.
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Table 6 to Part 1 of Schedule 7

Proviso

(1)

Subject to paragraph 7 of Part 1 of this Schedule with respect to the Restricted
Services Period, and paragraph 5 of this proviso Performance Failure Points shall
be incurred by the Company for each failure to meet the performance standards set
out in Table 6 in the column headed "Performance Standards" except if:-

(i) the failure is an Unavailability Event; or

(i) the failure is remedied by the Company within the time period referred to in
the "Performance Standard" column or "Periodicity of Accrual of Points"
column (if any) from the Relevant Trigger; or

(iii)  the failure is due to any of the events listed in paragraphs 5.5 (with the
exception of paragraph 5.5.3).

The Relevant Trigger shall be the earliest of:-
(a) the Company becoming aware of the failure; or

(b) a User, Relevant Authority or other third party notifying the Company (by
whatever reasonable means) of the failure; or

(c) the time from which the Company should have been aware of the failure if it
had been carrying out inspections in accordance with paragraph 2.3 of
Schedule 4 Part 2.

Subject to proviso 1 the number of Performance Failure Points specified in Table 6
shall accrue in respect of each failure at the rate set out in the column headed
"Periodicity of Accrual of Points" and shall apply in the Payment Month in which
they are first accrued and the eleven months thereafter.

In the case of a Category 1 Defect in respect of which a temporary repair has been
completed Angus Council may in its absolute discretion agree to that Defect being
treated as a Category 2 Defect for the purpose of this Schedule.

Where a breach by the Company of an obligation under this Agreement results in a
failure by the Company to meet more than one performance standard then only the
performance standard which would cause the highest number of penalty points to
be incurred as a result of such breach will apply.
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Table 6 - Performance Failures

1. Category 1 Defects and Category 2 Defects

Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

1.1

Failing to make a
Category 1 Defect
safe, by taking such
measures as may be
required to protect
Users from harm,
(which measures
may include
displaying  warning
signs, coning or
fencing off) as soon
as reasonably
practicable, but any
event within one
hour from the
Relevant Trigger.

8

Per 24 hour period until
the Category 1 Defect is
made safe.

1.2

Failing to complete
repairs of a Category
1 Defect of a
temporary or
permanent nature
within 24 hours from
the Relevant Trigger.

Per 24 hour period until
the temporary or
permanent repair is
completed.

1.3

Failing to complete
permanent repairs of
a Category 1 Defect
within 28 Days from
Relevant Trigger.

Per 28 day period until
the permanent repair is
completed.

1.4

Failure to complete
temporary repair of a
Category 2H Defect
within 5 days of the
Relevant Trigger in
accordance with
paragraph 2.5 of
Part 2 of Schedule 4
(Safety  Inspection
Requirements).

until
repair

Per week
temporary
completed
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1.5

Failure to complete
the permanent repair
of a Category 2H
Defect within 28
days of the Relevant
Trigger in
accordance with
paragraph 2.5 of
Part 2 of Schedule 4
(Safety  Inspection
Requirements).

Per month
permanent
completed

until
repair

1.6

Failure to complete a
repair of a Category
2M Defect within 28
days of the Relevant
Trigger in
accordance with
paragraph 2.5 of
Part 2 of Schedule 4
(Safety  Inspection
Requirements).

Per month
permanent
completed

until
repair

1.7

Failure to complete
repair of a Category
2L Defect within 28
days of the Relevant
Trigger as may be
assigned by the
Company in its
RMMS.

Per month
permanent
completed

until
repair
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General

Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

21

Failure to comply
with certification
requirements of
Schedule 2 Part 4
(Certification) and
Schedule 4 Part 6
(Certification).

3

Per event

2.2

Failure to properly
record the
occurrence and
remediation of
service failures in
accordance with the
Performance
Deductions regime.

11

Per event

2.3

Failure to maintain
or update any
records as required
by paragraph 2 of
Schedule 2 Part 5
(Records) and
Schedule 4 Part 7
(Reports,
Information and
Records).

per reporting period/ or
per quarter

24

Failure to make any
records available for
inspection in
accordance with
paragraph 2 of
Schedule 2 Part 5
(Records) and
Schedule 4 Part 7
(Reports,
Information and
Records).

per request
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ltem Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

2.5 Failure to comply at
any time with all
instructions of the
Police in respect of
the Project Road in
accordance with
Schedule 2 Part 3
Appendix 1/17
(Traffic Safety and
Management) and
Schedule 4 Part 2
Section 7
(Roadworks
Management).

6

Per event

2.6 Commencing or
permitting the
commencement of
any aspect of the
Operations in breach
of Schedule 2 Part 4
(Certification) and
Schedule 4 Part 6
(Certification).

Per event

2.7 Failure to use an
accredited laboratory
in accordance with
Appendix 1/5 of
Schedule 2 Part 3
(Testing to be
Carried out by the
Company) and
Appendix 1/5
Schedule 4 Part 5
(Testing to be
Carried out by the
Company).

Per event

2.8 Failure to maintain a
Project Quality
Director in
accordance with
Schedule 6 (Quality
Assurance).

Per month
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

2.9

Failure to retain
records in
accordance with
Schedule 2 Part 5
(Reports,
Information and
Records) and
Schedule 4 Part 7
(Reports,
Information and
Records).

10

Per event

2.10

Failure to comply
with any directions
given in accordance
with Schedule 2 Part
1 (General
Conditions) and
paragraph 7.2
Schedule 4 Part 1
(Works Not to be
Covered up Without
Approval).

Per event

2.11

Failure to give any
notification in
accordance with
Schedule 2 Part 1
(General Conditions)
and paragraph 6.2
(Superintendence by
Company) and
Appendix 1 (New
Road and Street
Works Act 1991 —
Scotland) Schedule
4 Part 1.

Per event
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

212

Taking any action
mentioned in
Schedule 2 Part 1
(General Conditions)
and paragraph 4
(Superintendence by
Company) and
Appendix 1 (New
Road and Street
Works Act 1991 —
Scotland) Schedule
4 Part 1 without the
prior written
Approval of Angus
Council in relation to
Management of
Operations Affecting
Apparatus.

3

Per event

213

Failure to provide
access for Angus
Council's
Representative for
inspection and
auditing in
accordance with
Schedule 2 Part 1
(General
Conditions),
paragraph 5 of
Schedule 4 Part 1
(Interpretation) and
Schedule 7 Part 2
(Traffic
Measurement
Requirements).

Per event

2.14

Failure to allow any
examination of
books and records in
accordance with
Schedule 2 Part 5
(Reports,
Information and
Records) and
Schedule 4 Part 7
(Reports,
Information and
Records).

Per event
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ltem Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

2.15 Failure to notify
and/or keep Angus
Council's
Representative
informed of all third
party claims and
incidents in
accordance with
Schedule 2 Part 5
(Reports,
Information and
Records) and
Schedule 4 Part 7
(Report, Information
and Records).

1

Per event

2.16 Failure to notify
Angus Council in
accordance with
Clause 48.2
(Insurance
Proceeds).

Per event

217 Failure to notify
Angus Council's
Representative in
accordance with
paragraph 1.3 of
Schedule 2 Part 5
(Report, Information
and Records —
Further Information)
and paragraph 1.1 c)
of Schedule 4 Part 7
(Report, Information
and Records -
Further Information).

Per event

2.18 Failure to provide
As-Built Records in
accordance with
Schedule 2 Part 5
(Report, Information
and Records) and
Schedule 4 Part 7
(Reports,
Information and
Records).

Per month following date
of issue of appropriate
Final Completion
Certificate
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

2.19A

Failure at any time to
comply with the
reasonable safety
requirements of the
Relevant Authorities
to the extent the
Company is required
todosoin
accordance with
Schedule 2 Part 6
(Relevant Authorities
and Interested
Parties) and
Schedule 4 Part 8
(Relevant Authorities
and Interested
Parties).

6

Per event

2.19B

Failure at any time to
comply with the
reasonable
requirements of the
Relevant Authorities
other than in respect
of safety to the
extent the Company
is required to do so
in accordance with
Schedule 2 Part 6
(Relevant Authorities
and Interested
Parties) and
Schedule 4 Part 8
(Relevant Authorities
and Interested
Parties).

Per Event

2.20

Failure to comply
with the
requirements of
Clause 39.3
(Company's
Records).

Per Request

2.21

Failure to comply
with the
requirements of
Clause 43 (Value for
Money) with respect
to submission of

Per missed review or
submission period
required in terms of
Clause 43 and every
quarter thereafter until

requirement satisfied
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methodology,
undertaking review
and reporting
findings.

2.22

Failure to undertake
a PEIRR Calculation
or to notify AC of
such calculation at
the prescribed times
in accordance with
Clause 44 (IRR
Clawback) or to
issue any
consequential
agreed credit note at
the prescribed time.

Per missed calculation
date or notification issue
period in terms of
Clause 44 and every
quarter thereafter until
requirement satisfied
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

2.23

Failure to provide
financial and other
information in
accordance with the
requirements of
Clause 58 (Provision
of Financial and
Other Information).

3

Per month that the
information is late

2.24

Failure to provide
such labour returns
as may be required
by Angus Council in
accordance with
Clause 62.3
(Returns).

Per request

3. Construction Related

Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

3.1

Failure to submit a
programme in
accordance with
paragraph 3.1 (e) of
Schedule 2 Part 5
(Progress Reports).

2

Per event /per month

3.2

Failure to maintain
the New Works Site
as required by
paragraphs 5.1, 5.2,
7.1(d), 8.2, 12.1,
17.1,17.2,and 17.5
of Schedule 2 Part 1
and paragraph 2.1 of
Appendix 1 of
Schedule 2 Part 1
(General
Conditions).

Per week

3.3

Failure to maintain
the New Works Site
as required by
Schedule 2 Part
1(General
Obligations) other
than those
paragraphs specified
in item 3.2.

Per week
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4, O&M Related ([to apply only post the Permit To Use Date])

Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.1

Failure to maintain a
register and
customer contact
telephone number in
accordance with
paragraph 7.7 of
Schedule 4 Part 2
(Driver Information).

2

Per month

4.2

Failure to erect user
information signs in
accordance with
paragraph 7.7 of
Schedule 4 Part 2
(Driver Information).

Per month

4.3

Failure to provide
report in accordance
with paragraph 2.2
of Schedule 4 Part 3
(Renewal
Programme).

Per event

4.4

Failure to register all
incidents and report
fatal injuries in
accordance with
paragraph 1.4 of
Schedule 4 Part 7
(Accident Reports).

Per month

4.5

Failure to undertake
Road Safety Audits
in accordance with
paragraph 1.7
Schedule 4 Part 6
(Road Safety Audit)
or implement
findings within 12
months.

10

Per year
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.6

Failure to carry out
Safety Inspections
and identify Defects
in accordance with
paragraph 2.5 of
Schedule 4 Part 2
(Safety Inspection
Requirements).

8

Per event

4.7

Failure to plan a
programme and
undertake Service
Inspections and
undertake Service
Inspections of the
Project Road in
accordance with
paragraph 2.6 of
Schedule 4 Part 2
(Safety Inspection
Requirements).

Per event

4.8

Failure to monitor
the water quality of
outfall discharges
and, where
necessary,
investigate and
implement remedial
measures in
accordance with
paragraph 2.9 of
Schedule 4 Part 2
(Pollution Control
Monitoring).

Per event

4.9

Failure to control the
accumulation of litter
in accordance with
paragraph 2.7 q) of
Schedule 4 Part 2
(Particular
Requirements).

Per month
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.10

Failure to provide a
winter maintenance
decision making
facility in accordance
with paragraph 3.4
a) of Schedule 4
Part 2 (Winter
Maintenance).

3

Per week

4.1

Failure to meet the
response times
specified in
paragraph 3.4 b) of
Schedule 4 Part 2
(Winter
Maintenance).

Per event

412

Failure to comply
with the
requirements for de-
icing materials in
accordance with
paragraph 3.4 c) of
Schedule 4 Part 2
(Winter
Maintenance).

Per event

413

Failure to spread salt
before ice forms or
snow settles in
accordance with
paragraph 3.4 d) of
Schedule 4 Part 2
(Winter
Maintenance).

Per event

414

Failure

of spreading
vehicles to meet the
requirements of
paragraph 3.4 of
Schedule 4 Part 2
(Winter
Maintenance).

Per vehicle/Per week
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.15

Failure to survey the
skid resistance on
the Project Road in
accordance with
paragraph 4.3 of
Schedule 4 Part 2
(Maintenance
Assessment
Survey).

10

Per event

4.16

Failure to undertake
surveys to assess
the ride quality and
rutting on the Project
Road in accordance
with paragraph 4.3
of Schedule 4 Part 2
(Maintenance
Assessment
Survey).

10

Per event

417

Failure to undertake
visual condition
surveys in
accordance with
paragraph 4.3 of
Schedule 4 Part 2
(Maintenance
Assessment
Survey).

Per event

4.18

Failure to undertake
any other pavement
surveys in
accordance with
paragraph 4.3 of
Schedule 4 Part 2
(Maintenance
Assessment
Survey).

Per event
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Item Performance Performance Periodicity of Accrual
Standard Failure Points of Points
4.19 Failure to prepare 2 Per quarter

input sheets for any
new Structures after
substantial
completion in
accordance with
paragraph 5.2 of
Schedule 4 Part 2
(Maintenance of
Structures).

4.20 Failure to update the 2 Per quarter
structures database
in accordance with
paragraph 5.2 of
Schedule 4 Part 2
(Maintenance of
Structures).

4.21 Failure to plan, carry 5 Per structure/Per annum
out and report on
Principal Inspections
in accordance with
paragraph 5.3 b) of
Schedule 4 Part 2
(Maintenance of
Structures).

4.22 Failure to plan, carry 3 Per annum
out and report on
General inspections
in accordance with
paragraph 5.3 c) of
Schedule 4 Part 2
(Maintenance of
Structures).

4.23 Failure to carry out 4 Per inspection period
any special
inspections in
accordance with
paragraph 5.3 d) of
Schedule 4 Part 2
(Maintenance of
Structures).
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Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.24

Failure to undertake
traffic management
measures in
accordance with
Chapter 8 Of the
Traffic Signs Manual
and relevant
Regulations and
Codes of Practice as
required by
paragraph 7.2 of
Schedule 4 Part 2
(Roadworks
Management).

6

Per event

4.25

Failure to meet the
access needs and
safety of pedestrians
and other users in
accordance with
paragraph 7.2b) of
Schedule 4 Part 2
(Roadworks
Management).

Per event

4.26

Failure to appoint a
traffic safety and
control officer and in
undertaking the
specified duties in
accordance with
paragraph 7.2c) of
Schedule 4 Part 2
(Roadworks
Management).

Per month

4.27

Failure to meet Lane
Occupation
arrangements in
accordance with
paragraph 7.3 of
Schedule 4 Part 2
(Roadworks
Management).

Per day
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Item Performance Performance Periodicity of Accrual
Standard Failure Points of Points
4.28 Failure to cover all 2 Per week

conflicting route
signs and the
provision of signs for
alternative routes in
accordance with
paragraph 7.4 of
Schedule 4 Part 2
(Roadworks
Management).

4.29 Failure to provide a 5 Per week
free vehicle recovery
service in
accordance with
paragraph 7.5 of
Schedule 4 Part 2
(Roadworks
Management).

4.30 Failure to ensure 3 Per week
that any of the
obligations in
respect of Recovery
Vehicles are
adhered to as
required by
paragraph 7.5 of
Schedule 4 Part 2
(Roadworks
Management).

4.31 Failure to provide 2 Per event
advance publicity
and up to date
information in
accordance with
paragraph 7.6 of
Schedule 4 Part 2
(Roadworks
Management).
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Item Performance Performance Periodicity of Accrual
Standard Failure Points of Points
4.32 Failure to prevent 6 Per event

surface water
ponding on or
adjacent to the
carriageway and
cycleway/footway in
accordance with
paragraph 2.7¢) of
Schedule 4 Part 2
(see also Table 5)
(Particular
Requirements).

4.33 Failure to provide 3 Per day
appropriate signing
where flooding
occurs in
accordance with
Section 7 of
Schedule 4 Part 2
(Roadworks
Management).

4.34 Failure to ascertain 5 Per event per response
the cause of flooding period

within one month of
a flood event or to
take measures to
permanently relieve
flooding problems
where these are
attributable to
inadequate
infrastructure within
three months of a
flood event in
accordance with
paragraph 2.70) of
Schedule 4 Part 2
(Particular
Requirements).
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ltem Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

4.35 Failure to rectify
damaged gullies,
gratings, covers,
frames or boxes or
parts thereof in
accordance with
paragraph 2.7c) of
Schedule 4 Part 2
(see also Table 5)
(Particular
Requirements).

4

Per event

4.36 Failure to remove
any debris including
dirt form on or
adjacent to the
carriageway in
accordance with
paragraph 2.7q) of
Schedule 4 Part 2
(see also Table 5)
(Particular
Requirements).

Per event

4.37 Erecting any sign on
the Project Road
without compliance
with paragraph 3.9
of Schedule 4 Part 4
(Traffic Signs, Road
Markings and
Studs).

Per event

4.38 Failure to provide a
report on proposed
developments to
Angus Council in
accordance with
paragraph 1.16 of
Schedule 4 Part 2
(Development
Control).

Per week thereafter
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Item Performance Performance Periodicity of Accrual
Standard Failure Points of Points
4.39 Failure to observe 3 Per event

and comply with the
terms and conditions
of any access
restrictions relating
to the O & M Site as
detailed in
paragraph 5 of
Schedule 4 Part 1
(Proposed method of

Construction).
4.40 Failure to provide 2 Per month/ per quarter
monthly and (as appropriate)

annually reports in
accordance with
paragraph 1.2. and
1.3 of Schedule 4
Part 7 (Monthly
Reports/ Annual
Reports).

4.41 Failure to install any 1 Per event
notification sign in
accordance with
Schedule 4 Part 2
Section 7.
(Roadworks
Management)

4.42 Failure to place or 2 Per event
remove any Traffic
Sign as required by
Angus Council in
accordance with
Schedule 4 Part 2
Section 7
(Roadworks
Management).
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5 Other Obligations

Item

Performance
Standard

Performance
Failure Points

Periodicity of Accrual
of Points

5.1

Any failure by the
Company to comply
with its obligations
under this
Agreement not
covered in Parts 1-4
of Table 6

Per event
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Table 7a to Part 1 of Schedule 7

Performance Deduction Calculation — Full Service Period

No of Relevant Performance Failure Points Performance Deduction
0-30 0.000%
31-35 0.075%
36-40 0.150%
41-45 0.225%
46-50 0.300%
51-55 0.375%
56-60 0.450%
61-65 0.525%
66-70 0.600%
71-75 0.675%
76-80 0.750%
81-85 0.825%
86-90 0.900%
91-95 0.975%
96-100 1.050%
101-105 1.125%
106-110 1.200%
111-115 1.275%
116-120 1.350%
121-125 1.425%
126-130 1.500%
131-135 1.600%
136-140 1.700%
141-145 1.800%
146-150 1.900%
151-155 2.000%
156-160 2.100%
161-165 2.200%
166-170 2.300%
171-175 2.400%
176-180 2.500%
181-185 2.600%
186-190 2.700%
191-195 2.800%
196-200 2.900%
201-205 3.000%
206-215 3.450%
216-225 3.900%
226-235 4.350%
236-245 4.800%
246-255 5.250%
256-265 5.700%
266-275 6.150%
276-285 6.600%
286-295 7.050%
296+ 7.500%
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Table 7b to Part 1 of Schedule 7

Performance Deduction Calculation — Restricted Services Period

No of Relevant Performance Failure Points Performance Deduction
0-77 0.000%
78 - 90 0.075%
91 -103 0.150%
104 - 116 0.225%
117 - 129 0.300%
130 - 142 0.375%
143 - 155 0.450%
156 - 167 0.525%
168 - 180 0.600%
181 - 193 0.675%
194 - 206 0.750%
207 - 219 0.825%
220 -232 0.900%
233 - 245 0.975%
246 - 258 1.050%
259 - 271 1.125%
272 - 284 1.200%
285 - 297 1.275%
298 - 310 1.350%
311 -322 1.425%
323 - 335 1.500%
336 - 348 1.600%
349 - 361 1.700%
362 - 374 1.800%
375 - 387 1.900%
388 - 400 2.000%
401 - 413 2.100%
414 - 426 2.200%
427 - 439 2.300%
440 - 452 2.400%
453 - 465 2.500%
466 - 477 2.600%
478 - 490 2.700%
491 - 503 2.800%
504 - 516 2.900%
517 - 529 3.000%
530 - 555 3.450%
556 - 581 3.900%
582 - 607 4.350%
608 - 632 4.800%
633 - 658 5.250%
659 - 684 5.700%
685 -710 6.150%
711 -736 6.600%
737 - 762 7.050%
763+ 7.500%
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PART 2: TRAFFIC MEASUREMENT REQUIREMENTS

Contents

Traffic Measurement Requirements for Payment Purposes

Measurement Requirements
Measurement Points

Measuring Equipment

Data Collection Requirements
Measurement Limits of Accuracy
Operational Availability
Transmission of Data

Avoidance of Tampering
Verification

10. Reporting of Data

11. Inspection and Auditing

12. Correction of Defects

13. Derivation of Volumetric Traffic Flows for Payment Purposes
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Annex 1: Location of Traffic Measuring Points

Annex 2 : Deemed Annual Average Daily Traffic (Two Way) in First Year of operation
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Traffic Measurement Requirements for Payment Purposes

1.

Measurement Requirements

1.1

At all times from and after the Permit to Use Date in respect of the New A92, the
traffic using the New A92 shall be continuously measured by the Company at
each Volumetric Traffic Measurement Point using the Volumetric Traffic
Measuring Equipment.

Measurement Points

21

2.2

Each of the following shall be a Volumetric Traffic Measurement Point for the
purposes of this Agreement:

(a) each of the Traffic Measurement Points so designated in Annex 1; and

(b) if as a result of any Angus Council Change or Company Change, the
Volumetric Traffic Measurement Points specified in paragraph 2.1.(a) of this
Part shall be insufficient or inadequate to measure accurately all traffic using
the New A92, such other point or points as necessary to measure such traffic
accurately.

If there is any dispute between the Company and Angus Council as to the need
for or location of any Volumetric Traffic Measurement Point referred to in
paragraph 2.1.(b) of this Part such dispute shall at the request of either, be
submitted to the Disputes Resolution Procedure.

Measuring Equipment

3.1

3.2

3.3

3.4

The Company shall provide and install the following Volumetric Traffic Measuring
Equipment:

(a) eight (one per carriageway at each of four locations) sets of vehicle
detection/counting equipment meeting the requirements set out in this Part
for the collection of volumetric traffic data; and

(b) all other measurement and Verification equipment necessary to detect,
record, transmit, analyse and store securely the required information on
traffic passing each Volumetric Traffic Measurement Point.

The precise locations of the Volumetric Traffic Measurement Points requires the
prior approval of Angus Council.

The Volumetric Traffic Measuring Equipment shall include such alternative
facilities as may reasonably be required to ensure that failure or withdrawal for
maintenance or adjustment of any individual component does not materially affect
the measurement of traffic by the Volumetric Traffic Measuring Equipment. The
Volumetric Measuring Equipment shall be considered as being materially affected
when the specified Measurement Limits of Accuracy cannot be verified.

Prior to the installation or replacement of any component of Volumetric Traffic
Measuring Equipment which may materially affect the accuracy of measurement
of such Volumetric Traffic Measuring Equipment, the Company shall notify Angus
Council of the design and type of such equipment and such notice shall be dealt
with under the Review Procedure.
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3.5 Without limitation to paragraph 3.3 of this Part, the Company shall install,
maintain, repair, replace and operate all Volumetric Traffic Measuring Equipment
in accordance with Good Industry Practice.

3.6 Angus Council shall be entitled at any time and from time to time to install and
operate (at their own expense and risk and under appropriate supervision from the
Company) at any Volumetric Traffic Measurement Point:

(a) measuring equipment to check the measurement of the traffic at such
Volumetric Traffic Measurement Point; and/or

(b) equipment linked directly to the Volumetric Traffic Measuring Equipment;
and/or
(c) to provide at Angus Council's premises independent confirmation and/or

direct readings of the measurement of the traffic at such Volumetric Traffic
Measurement Point,

3.7 Any equipment installed by Angus Council pursuant to paragraph 3.6 of this Part
shall be compatible with and shall not interfere with the use or operation of the
Volumetric Traffic Measuring Equipment.

4, Data Collection Requirements

4.1 The Volumetric Traffic Measuring Equipment shall be capable of:

(a) providing a continuous count of the number of vehicles per hour in each
lane;
(b) providing a continuous count of the total number of vehicles per hour in

each direction, classified either as Heavy Vehicle or Other Vehicles
defined in Part 1 of this Schedule 7.

5. Measurement Limits of Accuracy

5.1 For the purpose of determining the Traffic Payment, the Volumetric Traffic
Measuring Equipment shall measure to the following accuracy:

a) for the two year period commencing from the Permit to Use Date:

i) the count of the total number of Heavy Vehicles in each direction
shall be accurate to plus or minus three percent over every period
of 12 hours at ninety five percent confidence interval, without bias
to under-recording or over-recording; and

ii) the count of the total number of Other Vehicles in each direction
shall be accurate to plus or minus two percent over every period of
12 hours at ninety five percent confidence interval, without bias to
under-recording or over-recording.

b) following the two year period commencing from the Permit
to Use Date:
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5.2

i) the count of the total number of Heavy Vehicles in each direction
shall be accurate to plus or minus two percent over every period of
12 hours at ninety five percent confidence interval, without bias to
under-recording or over-recording; and

ii) the count of the total number of Other Vehicles in each direction
shall be accurate to plus or minus one and a half percent over
every period of 12 hours at ninety five percent confidence interval,
without bias to under-recording or over-recording..

The Measurement Limits of Accuracy specified in paragraph 5.1 of this Part shall
be Verified by the Company in accordance with the Verification procedures set out
in paragraph 9.3 to 9.5 inclusive of this Part.

6. Operational Availability

6.1

6.2

Subject to paragraph 12.1 of this Part, the Volumetric Traffic Measuring
Equipment at each Volumetric Traffic Measurement Point shall operate
continuously in accordance with the Measurement Limits of Accuracy specified in
this Part.

Should the Volumetric Traffic Measuring Equipment fail to record traffic volumes
for two or more hours within any 24 hour period commencing at 00:00 hours the
data for that day shall become invalid. In these circumstances the daily traffic
volume used to calculate the Monthly Usage Payment or Actual Usage Payment
or Monthly Lane Unavailability Charge shall be derived in accordance with
paragraph 13.3 of this Part from the opposite carriageway of the same Road
Section reduced by one percent.

7. Transmission of Data

7.1

Where appropriate data from the Volumetric Traffic Measuring Equipment shall be
transmittable by public service telephone network, or other communications
network subject to the Approval of Angus Council, in a format compatible with that
from time to time used or specified by Angus Council for the collection, storage
and analysis of data from Volumetric Traffic Measurement Points.

8. Avoidance of Tampering

8.1

The Volumetric Traffic Measuring Equipment shall include sufficient devices and
appropriate measures to prevent persons tampering or interfering with it.

9. Verification

9.1

9.2

The Company shall undertake a video survey as described in paragraph 9.2 (or by
another means as approved by Angus Council) of vehicles passing the Volumetric
Traffic Measurement Points on each carriageway of each Road Section at no
greater intervals than three calendar months to Verify that the Volumetric Traffic
Measuring Equipment is operating within the Measurement Limits of Accuracy
specified in paragraph 5.1 of this Part. A single video survey for each carriageway
of a Road Section shall be acceptable if the video provides an accurate record of
vehicles at both Volumetric Traffic Measurement Points on that carriageway.

The video survey shall:
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(e)

be continuous and of at least three hours duration and contain at least
eighteen ten minute periods where more than 80 vehicles pass the
Measurement Points in each period;

be carried out within that part of the 12 hour period between 7:00 am and
7:00 pm in which there is daylight;

include a continuous record of the date and time (hours and minutes) of
the survey which should be synchronised with the date and time of the
Measuring Equipment being Verified;

be recorded from a suitable location to provide a clear view in daylight of
vehicles in all Lanes of the carriageway with minimum masking of vehicles
by other vehicles; and

allow the identification of each vehicle passing the Volumetric Traffic
Measurement Points in each Lane for direct comparison with the
information obtained from the Volumetric Traffic Measuring Equipment.

9.3 Within ten Working Days of the video survey, the Company shall undertake the
following to Verify that the Volumetric Traffic Measuring Equipment is operating
within the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part:

(a)

count the number of vehicles in each Lane passing the Measurement
Points in each consecutive ten minute period by analysing the video
survey and compare the results of this analysis with the corresponding
traffic flow information obtained from the associated Volumetric Measuring
Equipment for the same consecutive ten minute time periods;

calculate the percentage difference of the traffic flow obtained from the
Volumetric Traffic Measuring Equipment relative to the traffic flow obtained
from the analysis of the video survey for the first eighteen 10 minute
periods where more than 80 vehicles passed the Measurement Points by
subtracting the traffic flow obtained from the video survey from the traffic
flow obtained from the Volumetric Traffic Measuring Equipment and
dividing the result by the traffic flow obtained from the video survey;

the Company shall ensure that there is no bias to under-recording or over-
recording by ensuring that the 95% confidence interval of the mean
percentage difference includes zero. If x and S are the mean and sample
standard deviation of the n observed percentage differences x; (i=1..n), i.e.:

7\2
Xi- X
S = z(l—)
\' n-1
then the 95% confidence interval of the mean percentage difference is

given by:

t X
(0.025,n - 1)

n

where toos n1) is the t-statistic for 5% (2'2% at either end) with n-1
degrees of freedom. When n=18, t(g 025, n-1y =2.11.

X+
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9.4

9.5

9.6

9.7

(d) the Company shall ensure that 95% of the deviations can be expected to
lie within the Measurement Limits of Accuracy specified within paragraph
5.1 of this part. The range which encloses 95% of the population of
percentage deviations is given by:
X+ S Xtoxsn-1

X +211S when n=18

(e) the Company shall submit to the Review Procedure the procedures to be
applied to relate the results from the three hour Verification survey to the
Measurement Limits of Accuracy specified in paragraph 5.1 of this Part.

Where the results of the Verification specified in paragraph 9.1 to 9.3 inclusive of
this Part indicate that the Volumetric Traffic Measuring Equipment is not operating
within the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part,
the Company shall notify Angus Council within three Working Days.

The Company shall give to Angus Council five Working Days notice of the date
and time of any Verification pursuant to paragraph 9.1 to 9.3 inclusive of this Part
or any adjustment to the Volumetric Traffic Measuring Equipment pursuant to
paragraph 12.1 of this Part and Angus Council shall be entitled to attend and
witness any such Verification or adjustment.

Angus Council may require the Company to Verify any Volumetric Traffic
Measuring Equipment at any other time. Angus Council shall bear the costs of
any additional Verification made at the request of Angus Council if the Verification
indicates that the Volumetric Traffic Measuring Equipment is found to be operating
within the Measurement Limits of Accuracy.

The video tapes of each of the video surveys shall be stored securely and retained
by the Company as a record of the Verifications for a period of five years after the
Verification survey and, if requested, thereafter returned to Angus Council.
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10. Reporting of Data

10.1  The Company shall report the source traffic data, any processed traffic data and
the results of all Verifications to Angus Council in the Monthly Report in a format
Approved by Angus Council.

11. Inspection and Auditing

11.1  Angus Council, acting reasonably, shall be entitled to inspect:-
(a) any Volumetric Traffic Measuring Equipment;

(b) any charts or other measurement or data relating to the Volumetric Traffic
Measuring Equipment; and

(c) any video tapes, data, charts or analyses relating to the Verification of the
Volumetric Traffic Measuring Equipment,

12. Correction of Defects

As soon as practicable after having identified the existence of Defective Equipment the
Company shall adjust the Defective Equipment to read within such limits or (if that is not
possible) shall replace it with serviceable equipment which satisfies the requirements set
out in this Part. In any event, the Company shall correct the Defective Equipment within 4
weeks from the time that the equipment became defective.

13. Derivation of Volumetric Traffic Flows for Payment Purposes

13.1  The volume of traffic on each carriageway of each Road Section in each period of
24 hours commencing at 00.00 hours to be used for the purpose of calculating the
Monthly Usage Payment or Actual Usage Payment or Monthly Lane Unavailability
Charge, shall be determined in accordance with the procedures set out in
paragraph 13.2 to 13.12 inclusive of this Part.

13.2  Where the percentage difference described in paragraph 9.3 of this Part is within
the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part, the
daily traffic volume used to calculate the Provisional Monthly Usage Payment or
Actual Usage Payment or Monthly Lane Unavailability Charge shall be taken as
the volume measured by the Volumetric Traffic Measurement Equipment.

13.3  Where the percentage difference described in paragraph 9.3 of this Part is more
than the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part or
where the Volumetric Traffic Measuring Equipment on that carriageway of that
Road Section is not operational the daily traffic volume used to calculate the
Monthly Usage Payment or Actual Usage Payment or Monthly Lane Unavailability
Charge shall be derived in accordance with paragraph 13.2 of this Part from the
opposite carriageway of the same Road Section on the same day reduced by
three percent. This procedure shall only apply where:

(a) the percentage difference described in paragraph 9.3 of this Part for the
Volumetric Traffic Measuring Equipment on the carriageway for which the
Monthly Usage Payment or Actual Usage Payment or Monthly Lane
Unavailability Charge is being calculated was more than the Measurement
Limits of Accuracy specified in paragraph 5.1 of this Part on any day
during the previous three days; and
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13.4

13.5

13.6

(b) the percentage difference described in paragraph 9.3 of this Part for the
Volumetric Traffic Measuring Equipment on the opposite carriageway of
the same Road Section and on the same day is within the Measurement
Limits of Accuracy specified in paragraph 5.1 of this Part.

If the condition described in paragraph 13.3.(a) of this Part is satisfied, but the
Volumetric Traffic Measuring Equipment on the opposite carriageway is not
operating within the Measurement Limits of Accuracy, the daily traffic volume used
to calculate the Monthly Usage Payment or Actual Usage Payment or Monthly
Lane Unavailability Charge shall be derived on the basis of information obtained
from the Volumetric Traffic Measuring Equipment from the adjacent measurement
point to the east, except in the case of the Nether Kelly site in which case the
information shall be obtained from the Balmachie Site reduced by four percent
where that Volumetric Traffic Measuring Equipment is operating within the
Measurement Limits of Accuracy specified in paragraph 5.1 of this Part.

Where the percentage difference described in paragraph 9.3 of this Part has been
more than the Measurement Limits of Accuracy specified in paragraph 5.1 of this
Part for a period of three consecutive days (including where the Volumetric Traffic
Measuring Equipment on that carriageway of that Road Section has not been
operational), the daily traffic volume used for each day thereafter to calculate the
Monthly Usage Payment or Actual Usage Payment or Monthly Lane Unavailability
Charge shall be taken as the traffic volumes at the Measurement Points on the
opposite carriageway of the same Road Section reduced by two percent. Where
the percentage difference described in paragraph 9.3 of this Part has been more
than the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part
for a period of more than seven consecutive days, the traffic volume used for each
day thereafter to calculate the Monthly Usage Payment or Actual Usage Payment
or Monthly Lane Unavailability Charge will be reduced by a further three percent
and there shall be a further such reduction of three percent for each and every
subsequent and consecutive seven day period that this situation exists up to a
maximum total reduction of fifteen percent. This procedure shall only apply where
the percentage difference described in paragraph 9.3 of this Part for the
Volumetric Traffic Measuring Equipment on the opposite carriageway of the same
Road Section and on the same day is within the Measurement Limits of Accuracy
specified in paragraph 5.1 of this Part.

Where the percentage difference described in paragraph 9.3 of this Part has been
more than the Measurement Limits of Accuracy specified in paragraph 5.1 of this
Part for a period of three consecutive days (including where the Volumetric Traffic
Measuring Equipment on that carriageway of that Road Section has not been
operational) and the percentage difference described in paragraph 9.2 of this Part
for the Volumetric Traffic Measuring Equipment on the opposite carriageway of the
same Road Section and on the same day is not within the Measurement Limits of
Accuracy specified in paragraph 5.1 of this Part, the daily traffic volume used for
each day thereafter to calculate the Monthly Usage Payment or Actual Usage
Payment or Monthly Lane Unavailability Charge shall be derived on the basis of
information obtained from the Volumetric Traffic Measuring Equipment on
whichever of the two adjacent Road Sections contains the lower volume of traffic
flows where that Volumetric Traffic Measuring Equipment is operating within the
Measurement Limits of Accuracy specified in paragraph 5.1 of this Part reduced
by three percent. Where the percentage difference described in paragraph 9.3 of
this Part has been more than the Measurement Limits of Accuracy specified in
paragraph 5.1 of this Part for a period of more than seven consecutive days, the
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traffic volume used for each day thereafter to calculate the Monthly Usage
Payment or Actual Usage Payment or Monthly Lane Unavailability Charge will be
reduced by a further three percent and there shall be a further such reduction of
three percent for each and every subsequent and consecutive seven day period
that this situation exists up to a maximum total reduction of fifteen percent. .

13.7 Where insufficient information is available from Volumetric Traffic Measuring
Equipment to derive an estimate of traffic flow on a Road Section in accordance
with clauses 13.2 to 13.6, the daily traffic volume used to calculate the Monthly
Usage Payment or Actual Usage Payment or Monthly Lane Unavailability Charge
shall be derived on the basis of the previous years information providing that it
meets the Measurement Limits of Accuracy specified in paragraph 5.1 of this Part,
subject to the reductions specified in paragraph 13.6 of this Part.

13.8  Where the results of the Verification surveys specified in paragraphs 9.1 to 9.3
inclusive of this Part indicate that the Volumetric Traffic Measuring Equipment on
any carriageway of a Road Section is measuring with bias whether the Volumetric
Traffic Measuring Equipment is defective or not, then:

(a) the daily traffic volumes used to calculate the Monthly Usage Payment or
Actual Usage Payment or Monthly Lane Unavailability Charge for that
carriageway of that Road Section shall be retrospectively corrected to
adjust for such bias from the time when such bias occurred or where that
time is not apparent from the time of the last Verification carried out in
accordance with paragraph 9.1 to 9.3 inclusive of this Part; and

(b) from a period commencing three days after the Verification surveys
specified in paragraphs 9.1 to 9.3 inclusive of this Part having identified
that the Volumetric Traffic Measuring Equipment is defective until such
time as the Company can demonstrate that the Volumetric Traffic
Measuring Equipment is operating within the specified Measurement
Limits of Accuracy, the subsequent daily traffic volume obtained from the
Defective Equipment and used to calculate the Monthly Usage Payment or
Actual Usage Payment or Monthly Lane Unavailability Charge shall be
reduced by one percent and the daily traffic volume shall be reduced by a
further one percent after seven days with a further reduction of one
percent for each and every subsequent and consecutive seven day period.

13.9  Where the Volumetric Traffic Measuring Equipment is found to be measuring with
bias, the retrospective adjustment to the daily traffic volumes used to calculate the
Monthly Usage Payment or Actual Usage Payment or Monthly Lane Unavailability
Charge shall be made on the assumption that such bias has occurred on a regular
and gradual basis since the last Verification has taken place unless otherwise
apparent from the traffic data.

13.10 Where adverse weather conditions are such that the Company is unable, using
Good Industry Practice, to repair or replace the Defective Equipment, any
percentage reduction derived in accordance with paragraph 13.3 to 13.8 inclusive
of this Part shall remain constant until such time as the adverse weather subsides.

13.11 Angus Council shall be entitled to object to the traffic flow derived in accordance
with this Part for the purpose of calculating the Monthly Usage Payment, Actual
Usage Payment or the Monthly Lane Unavailability Charge for any carriageway of
any Road Section where the Volumetric Traffic Measuring Equipment on that
carriageway of that Road Section fails to operate within the Measurement Limits of
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13.12

Accuracy specified in this Part, should it consider that the derived traffic flow is an
unreasonable estimate of actual traffic flow. In such circumstances, Angus
Council shall give notice to the Company of their estimate of the traffic flow on the
Road Section and, taking account of any appropriate percentage reduction,
estimate of the traffic flow for the purposes of calculating the Monthly Usage
Payment or Actual Usage Payment or Monthly Lane Unavailability Charge. Within
seven days of receipt of such notice, the Company may either:

(a) accept the traffic flows contained in the notice; or
(b) reject the traffic flows contained in the notice.
If the Parties are unable to reach agreement within forty days of the notice being

received by the Company, then either Party may refer the matter for resolution in
accordance with the Disputes Resolution Procedure.
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ANNEX 1 TO SCHEDULE 7: PART 2

Location of Traffic Measurement Points

Site Description Chainage (m) Road Section

Number

T Balmossie 2640 Claypotts — Ardestie

T2 Balmachie 9600 Upper Victoria — Muirdrum
T3 Nether Kelly 15750 Muirdrum — Elliot

T4 Travebank 8000 Ardestie — Upper Victoria
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ANNEX 2 TO SCHEDULE 7: PART 2

Deemed Traffic Flows for New A92

Annual Average Daily Traffic (Two Way) of New A92 in first year of operation.

Balmossie | Travebank | Balmachie [Nether Kelly| Average
Other 23,638 14,643 13,086 11,937 15,826
Vehicles
Heavy 1,735 1,399 1,347 1,219 1425
Vehicles
Total 25,373 16,042 14,433 13,156 17,251
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PART 3: CHANGE ADJUSTMENT

1. Where pursuant to this Agreement a Change Adjustment is to be made, the Unitary
Charge (or any component part or parts of the Unitary Charge (including numbers of
Heavy Vehicles or Other Vehicles in each Band shown in Tables 2 and 3 to Part 1 of this
Schedule 7 (Payment Mechanism) as may be appropriate having regard to paragraph 2 of
this Part 3 of Schedule 7)) shall be adjusted with effect from the commencement of the
Payment Month following the Payment Month in which the adjustment is calculated such
that following the Change Adjustment:-

(a) the Equity IRR remains the same as the Equity IRR would have been but for the
financial consequences of the Change for which the Change Adjustment is to be
made; and

(b) the Senior Loan Life Cover Ratios and the Senior Annual Debt Service Cover
Ratios (for each calculation period) are not less than they were in the Financial
Model immediately prior to the Change Adjustment.

2 In adjusting the Unitary Charge:-

(a) adjustments shall be restricted to the Monthly Availability Payment except to the
extent that the financial consequences of the event in respect of which the
Change Adjustment (which for this purpose shall include an adjustment made as a
result of the occurrence of a User Paid Toll Event or Congestion Charging Event)
is made will be dependent on the volume of Heavy Vehicles/Other Vehicles;

(b) regard shall be had to the timing of the financial consequences and to the date
from which the Change Adjustment shall take effect and in the case of an
adjustment made as a result of the occurrence of a User Paid Toll Event or
Congestion Charging Event, payments referred to in Clause 2.2 of Part 5 of this
Schedule.

3 Where the Change Adjustment arises as a consequence of Change in respect of which
either —

(a) the Capital Expenditure is less than £1,000,000 (Index Linked); or

(b) the Recurrent Cost Increase is less than £100,000 (Index Linked) per annum; or

(c) a combination of (a) and (b) would equate to a commuted sum over a period of
ten years or until the Agreement Expiry Date (if earlier) of less than £1,000,000
(Index Linked),

the Parties shall, acting in good faith, seek to agree the Change Adjustment (either

permanently or provisionally as appropriate having regard to the circumstances) without
recourse to running the Financial Model.
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PART 4: CALCULATION SCHEDULE

Payment Month

Payment Year

Unitary Charge Calculation

| 1. Monthly Availability Payment (from Table 1 to Part 1)

@£

2. Provisional Monthly Usage Payment

2.1 Heavy Vehicles

| PHVAADT for Payment Year

Band Ranges {from Table 2 to | Traffic in Band Band Rate (pence) (AxB)x

Part 1} (A) (B) PMD (pence)

gang % EO] tci][atl] o X veﬂic:es %//////////////////////////////
an a+1]to X, vehicles 1

Band 3 [b + 1] to [c] X3 vehicles Bz

Band 4 [c + 1] to [d] X4 vehicles 3

Band 5 [>d] Xs vehicles %/////////////////////////%

%

Total Monthly Usage Payment for Heavy Vehicles

C [total]

2.2 Other Vehicles

| POVAADT for Payment Year

Band Ranges {from Table 3 to | Traffic in Band Band Rate (pence) (DXE)x

Part 1} (D) (E) PMD (pence)

gang % EO] t<l>] [ta] = X VGE?C:eS %//////////////////////////////
an a +1] to X, vehicles 1

Band 3 [b +1] to [c] X3 vehicles Bz

Band 4 [c +1] to [d] X4 vehicles 3

1 — I

otal Monthly Usage Payments for Other Vehicles ota

| Provisional Monthly Usage Payment [Total C and F]/100

(2) | £ [total]

Notes: For Sections 2.1 and 2.2 of this Calculation Schedule:
% PMD means Payment Month Days
% a, b, cand d represent the Band Caps for the Heavy Vehicles/Other Vehicles
% X; to Xs represent the number of vehicles lying within the respective Band for Heavy

Vehicles/Other Vehicles.

% p1to p; represent the respective Band Rate for Heavy Vehicles/Other Vehicles.
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3. Monthly Lane Unavailability Charge

New A92 Monthly Lane Unavailability Charge (G) | £(x) [per Support A]
Monthly Lane Unavailability Charge (G) (3) | £(x) [(total)]
Support
4. Monthly Performance Deduction [per Support B and C] B C
Performance Failure Points (PFPs) brought forward (see Note 1) y: [points] | yi [points]
Less PFPs expiring in current Payment Month (Y2) [points]
New PFPs for current Payment Month ys [points]
PFPs carried forward [y; - (Y2) + Y] [total] [total]
Performance Deduction % [per Table 7a to Part 1] for Support B 2% (H)
Performance Deduction % [per Table 7b to Part 1] for Support C z-1% (1)
Monthly Availability Payment [From Table 1 to Part 1] (1) | £x
Total Provisional Monthly Usage Payment (2) | £x
Base Monthly Payment (before deductions) £ [total] (J)
Monthly Performance Deduction % [per Tables 7a and 7b to Part 1]
[Performance deduction %] x [Unitary Charge before deduction] £ [(H%)+(1%)] x (J)
(4) | £[(total)]

5. Summary

Monthly Availability Payment [From Table 1 to Part 1] 1) £z,

Provisional Monthly Usage Payment (2 | £2,

Less Monthly Lane Unavailability Charge (3) | £(z3)

Less Monthly Performance Deduction (4) | £(z4)

Total £ [total] (K)
| Indexation Factor (as agreed at start of each payment year) | % |
| Indexed Total [(K) x Indexation Factor] | £ [total] |

Note:

1. See paragraph 7 of Part 1 and proviso (3) of Table 6 to Part 1
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Support of Calculation Schedule — Support A

New A92 Monthly Actual Unavailability Charge
Date of | Correspon- | Time of | Daily  Two | Location Reason for Gross Lane | Gross Lane | Abatement Net Lane
Unavail. ding Day Unavailability Way Traffic | (inc. Unavailability Unavailable Unavailable | % Unavailable
From To from Corres. | chainage) Charge Charge (See Note 1) | Charge
Day Ex Table 4.1 | Ex Table 4.2
Total New A92 Monthly Actual Unavailability Charge (AA)
New A92 Monthly Deemed Unavailability Charge
Date of | Correspo- | Time of | Dailly Two | Location Reason for Deemed | Gross Lane | Gross Lane | Abatement Net Lane
Deemed | nding Day | Deemed Way Traffic | (inc. Unavailability Unavailable Unavailable | % Unavailable
Unavail. Unavailability from Corres. | chainage) | (refer to Table 5) Charge Charge (See Note 1) | Charge
From To Day Ex Table 4.1 | Ex Table 4.2
Total A92 Monthly Deemed Unavailability Charge (BB)
TOTAL NEW A92 MONTHLY LANE UNAVAILABILITY CHARGE (AA)+(BB)
Note:

1. Abatement — see paragraph 5.2(d) of Part 1
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Support of Calculation Schedule — Support B
Performance Failure Points from Previous Payment Month

PD Item ref from
Schedule 7:Part 1
Table 6

Defect or performance
standard not met

Date of Failure Event

Start date of
Performance Deduction

Expiry Date of
Performance Deduction

Performance Failure
Points

Performance Failure Points from previous payment month

Performance Failure Points Expiring in Current Payment Month

PD Item ref from
Schedule 7:Part 1
Table 6

Defect or performance
standard not met

Date of Failure Event

Start date of
Performance Deduction

Expiry Date of
Performance Deduction

Performance Failure
Points

Performance Failure Points expiring in current payment month

Performance Failure Points in Current Payment Month

PD Item ref from
Schedule 7:Part 1
Table 6

Defect or performance
standard not met

Date of Failure Event

Start date of
Performance Deduction

Expiry Date of
Performance Deduction

Performance Failure

Points

Performance Failure Points in current payment month
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Support of Calculation Schedule — Support C
Performance Failure Points from Restricted Services Period

PD ltem ref from Defect or performance Date of Failure Event Start date of Expiry Date of Performance Failure
Schedule 7:Part 1 standard not met Performance Deduction Performance Deduction Points
Table 6

Performance Failure Points from Restricted Services Period
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PART 5: USER PAID TOLLS AND CONGESTION
CHARGING

1. Definitions
In this Schedule —

“Congestion Charging” means the legislative charging for or prohibition
from using (including, for the avoidance of doubt, legislation limiting the use
of vehicles carrying only one person) or keeping of motor vehicles on the
New A92 or any part thereof or on any Connecting Road (whether or not for
fixed periods on each day) for the purpose of directly or indirectly easing
traffic congestion on roads whether payable in cash or by any electronic or
mechanical means and whether payable at the time of passage or at any
other time and regardless of the recipient of the consideration;

“Congestion Charging Event” means the occurrence of any of the following:

(a) the introduction of Congestion Charging which the Company
demonstrates to the reasonable satisfaction of Angus Council
will directly result in a decrease in the annual volume of traffic on
the New A92 of not less than 3%; and

(b) an increase or decrease in the rate of Congestion Charging of
more than 25% (excluding changes in RPI) in any one year or a
cumulative increase or decrease in the rate of Congestion
Charging of more than 80% (excluding changes in RPI) in any
four consecutive years which in the case of an increase the
Company demonstrates to the reasonable satisfaction of Angus
Council will directly result in a decrease in the annual volume of
traffic on the New A92 of not less than 3% and in the case of a
decrease Angus Council demonstrates to the reasonable
satisfaction of the Company will directly result in an increase in
the annual volume of traffic of not less than 3% ; and

(c) the withdrawal of Congestion Charging which Angus Council
demonstrates to the reasonable satisfaction of the Company will
directly result in an increase in the annual volume of traffic of not
less than 3%.

“Connecting Road” means:-
(a) any public road in the local authority areas of Angus or Dundee

with the exception of the A92; and
(b) the A92 north of, and including, Dundee;

“Change Date” has the meaning given in paragraph 2.2 of Part 5 to this
Schedule 7;

“Deemed Heavy Vehicle Flow” for each Payment Year during a Transition
Period (a “Relevant Payment Year”) means —

HY x (1+ A)
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where —

HV is the Heavy Vehicle traffic flow on the New A92 for the Payment
Year immediately preceding the Payment Year in which the
Transition Period commences.

A is either:

(a) the average of the year on year increases or decreases in
the annual volume of Heavy Vehicles using the New A92
between each of the 4 Payment Years immediately prior to
the earliest of the Relevant Payment Years expressed as a
percentage; or

(b) if the User Paid Toll Event occurs prior to the expiry of 4
Payment Years after the Permit To Use Date, the average of
the increases or decreases in the Median NRTF Factor for
Heavy Vehicles for each of the 4 Preceding Years expressed
as a percentage; provided that, where the User Paid Toll
Event occurs between the Agreement Date and the end of
the First Payment Year, then A shall be the best estimate of
the increase in the annual volume of Heavy Vehicles using
the New A92 either as agreed between the Parties acting
reasonably and in good faith or, failing agreement within 20
Working Days of being called upon to so agree by either
Party, as determined by reference to the Dispute Resolution
Procedure, the Adjudicator acting as an expert for that
purpose.

nis: (i) 1 for the first Payment Year in the Transition Period; (ii)2
for the second Payment Year during the Transition Period;
and
(iii) 3 for the third Payment Year during the Transition Period,
if applicable.

“Deemed Other Vehicle Flow” for a Payment Year during a Transition
Period (a “Relevant Payment Year”’) means —

oV x (1+ A)
where —

OV is the Other Vehicle flow on the New A92 for the Payment Year
immediately preceding the Payment Year in which the Transition
Period commences.

A is either:

(a) the average of the year on year increases or decreases in
the annual volume of Other Vehicles using the New A92
between each of the 4 Payment Years immediately prior to
the earliest of the Relevant Payment Years expressed as a
percentage or;

(b) if the User Paid Toll Event occurs prior to the expiry of 4
Payment Years after the Permit To Use Date, the average of
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the increases or decreases in the Median NRTF Faxctor for
Other Vehicles for each Preceding Year expressed as a
percentage; provided that, where the User Paid Toll Event
occurs between the Agreement Date and the end of the First
Payment Year, then A shall be the best estimate of the
increase in the annual volume of Other Vehicles using the
New A92 either as agreed between the Parties acting
reasonably and in good faith or, failing agreement within 20
Working Days of being called upon to so agree by either
Party, by reference to the Dispute Resolution Procedure, the
Adjudicator acting as an expert for that purpose.

nis:(i) 1 for the first Payment Year in the Transition Period:

(i) 2 for the second Payment Year during the Transition Period;
and (iii) 3 for the third Payment Year during the Transition
Period, if applicable.

“Median NRTF Factor” means the median figure between the low traffic
growth and central traffic growth factors for Great Britain published as the
National Road Traffic Forecasts by HM Government (Department for
Transport).

“Preceding Year” means each of the 4 periods of 12 months occurring prior
to the Permit to Use Date and beginning either (in the case of the first
Preceding Year) on the day 48 months prior to the Permit to Use Date or (in
the case of each other Preceding Year) on each succeeding anniversary of
that last-mentioned date.

“Transition Period” means the period of two calendar years commencing
with the date of occurrence of a User Paid Toll Event.

‘User Paid Toll” means any consideration paid or payable for the right of
vehicular passage along or crossing any point on the New A92 or any part
thereof or on any Connecting Road whether payable in cash or by any
electronic or mechanical means and whether payable at the time of passage
or at any other time and regardless of the recipient of the consideration.

“User Paid Toll Event” means the occurrence of either of the following:
(a) the introduction of a User Paid Toll; and
(b) an increase or decrease in the rate of User Paid Tolls of more than
25% (excluding changes in RPI) in any one year or a cumulative
increase or decrease in the rate of User Paid Tolls of more than
80% (excluding changes in RPI) in any four consecutive years;
and

(c) the withdrawal of a User Paid Toll;
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2. User Paid Toll Events/ Congestion Charging Events

If a User Paid Toll Event or Congestion Charging Event occurs the following
provisions shall apply:-

2.1 for the purposes of calculating the Actual Usage Payment for each
Payment Year in which the Transition Period falls wholly or partly:

(a) the Heavy Vehicles Annual Average Daily Traffic for each
Traffic Measurement Period during the Transition Period shall
be the Deemed Heavy Vehicle Flow for the Payment Year in
which the Traffic Measurement Period falls divided by 365;
and

(b) the Other Vehicles Annual Average Daily Traffic for each
Traffic Measurement Period during the Transition Period shall
be the Deemed Other Vehicle Flow for the Payment Year in
which the Traffic Measurement Period falls divided by 365

2.2 With effect from the day after the end of the Transition Period (the
“Change Date”) a Change Adjustment shall be calculated so that
taking account of the Actual Usage Payment calculated under
paragraph 2.1, the Company shall be in the same financial position
as it would have been in but for the occurrence of the User Paid Toll
Event or Congestion Charging Event.
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