Obtaining Information from Employers, Contractor’s, the Self-employed,
Pension schemes and Licensing authorities.

A Guide to the Powers of Authorised Officers, and their Limitations

Foreword — Why this Code of Practice is issued to you

Benefit fraud is a significant cost to the taxpayer. Fraud, due to people working
whilst claiming Income Support and Jobseeker's Allowance, forms a
significant part of the overall level of fraud experienced. Obtaining information
is necessary if we are to ensure that taxpayers' money goes to those for whom
itis intended.

Our powers to obtain information are not intended to place additional burdens
on business, but to reduce the overall burden on society. Everyone, therefore,
has an interest in providing information to the Department for Work and
Pensions (DWP) and local authorities (LAS), so that we can combat fraud.

This code of practice is binding on the activities of the DWP staff that operate the
procedures under sections 109B(1) in respect of 109B(2) and 109C of the Social
Security Administration Act 1992 and is strongly recommended for use by LAs who
apply the equivalent powers under section 110A of the same Act.

This Code has been given to you, as you are required to provide information to DWP
or LAs under the legislation explained in this Code. It explains what you expect of
the Authorised Officers making enquiries, and so that you can understand your
duties under these powers. It is aimed at encouraging compliance and cooperation.
Where the requirements of this Code are not met grounds for complaint may arise.
Information about how to complain is contained in this Code of Practice (see
paragraphs 37 — 46).

Beating fraud is everyone’s business. We must all work together if we are to achieve
that aim.



Introduction

1. This Code of Practice explains the powers of Authorised Officers, the extent of
those powers, and the responsibilities and rights of those from whom we may
seek information, as defined in the legislation. Authorised Officers should
undertake their enquiries in accordance with this Code of Practice at all times.

2. Authorised Officers of DWP and LAs should issue this Code of Practice, on
request, to people from whom they require information, under sections 109B(1)
(which allows an Authorised Officer to make written enquiries) or 109C (which
allows Authorised Officers to visit premises to obtain information), of the Social
Security Administration Act 1992. It explains the powers of DWP and LAs and
therefore assists Authorised Officers in their enquiries. It should be carried by
Authorised Officers visiting employment premises, and made available in all DWP
and LA Public Offices to members of the public who wish to consult it. It is also
available on the DWP Website. An Information Leaflet should always be issued
with written enquiries and on visits as it draws attention to the existence and
availability of the Code of Practice.

3. The obligation to provide information is now detailed in section 109B(3) of the
Social Security Administration Act 1992. This new section was introduced by
schedule 6 of the Child Support, Pensions and Social Security Act 2000 and
replace the previous sections of the Social Security Administration Act 1992, and
the comparable provisions of section 33 of the Jobseekers Act 1995.

4. These powers are only for use in relation to enquiries for the purposes described
in section 109A (2) — (paragraph 9 below), from specific people/organisations, as
defined in section 109B (2) — (paragraph 12 below) and to question any person
who they find on the premises visited.

5. Authorised Officers operating under this Code of Practice are not permitted to
use the information gathering powers for use in relation to enquiries from other
organisations that are listed in the Social Security Administration Act 1992, as
amended by the Social Security Fraud Act 2001. Those powers are covered by a
separate, statutory, Code of Practice, available from the Stationery Office Ltd.

Authorised Officers

6. Under Section 109A, the Secretary of State may authorise an officer of the DWP,
or of another government department or a LA, to exercise section 109B(1) and
109C powers. LAs may also authorise their own officers under section 110A for
the purposes set out in this code. Officers who do not have this authorisation
may not make enquiries under these powers.



7. Authorised Officers are required to act reasonably in seeking information from
individuals and organisations that hold information necessary to DWP and LA
enquires. This means that they must act in an appropriate way given the
circumstances of the case, and any representations that may be made during
their enquiries. Any actions taken by Authorised Officers should be ones that
would stand up to the scrutiny of a Court, or other independent body.

8. If the course of action undertaken, or proposed, by the Authorised Officer was not
considered to be reasonable it should be raised at once with the Authorised

Officer. If this does not satisfy the concerns raised the complaints procedure set
out in this Code can be applied.

What These Powers Are Used For

9. Authorised Officers use section 109B(1) and 109C powers to obtain information
from certain people, underl09A(2) and 110A(2), to:

» establish if benefit is, or was, correctly payable in an individual case;

* investigate the circumstances of accidents, or injuries, or diseases that give
rise to claims for Industrial Injuries benefit or other relevant social security
benefit;

» establish whether the provisions of the relevant Social Security legislation
have been, are being, or are likely to be, contravened, whether by a
particular person or more generally; and

» prevent, detect and secure evidence of benefit offences being committed.

10.An Authorised Officer can ask for information about individual named persons or,
in certain circumstances, the names and other details of the whole workforce.
Requests for information can be made in writing or in the course of a visit. This
also applies to premises owned, or occupied, by the Crown, and anyone
employed by, or in the service of the Crown (for example Prisons, Hospitals, etc).

11.The following are examples of the types of information that Authorised Officers
might request, for example from an employer:

* names of employees;
e wage details;
» period of employment;

« conditioned hours;



terms of employment (for example whether an employee, sub-contractor, or
self-employed);

bank details ( for example whether wages are paid into a bank, and its
location);

staff/payroll number;

national Insurance number;

home address;

date of birth;

details of goods supplied for personal sale;
details concerning licences granted; and

details and dates of pension payments.

This list is not exhaustive and there will be circumstances in which Authorised
Officers will seek information not specifically listed here, which is relevant to their
enquiries, and determined by the circumstances of the investigation.

Written Requests for Information

12.Section 109B(1) allows an Authorised Officer to write to (or e-mail) any of the
persons defined in section 109B (2), requiring them to provide information. These
people are:

any person who is or has been an employer or employee;
any person who is or has been a self-employed earner;

any person who, under existing legislation, is treated as an employer,
employee, or self-employed earner;

any person who is carrying on, or has carried on, any business involving the
supply of goods for sale to the ultimate consumers by individuals not carrying
on retail businesses from retail premises (for example catalogue companies);

any person who is carrying on, or has carried on, any business involving the
supply of goods or services by the use of work done or services performed
by persons other than employees of his (for example self-employed
individuals who are paid on a commission only basis, etc, such as double
glazing salesperson or sub-contractors ;



e« any person who is carrying on, or has carried on, an agency or other
business for the introduction or supply, to others, of persons available to do
work or to perform services (for example employment agencies);

e any LA acting in their capacity as an authority responsible for the granting of
any licence (for example in relation to licensed taxicab drivers or market
traders);

e« any person who is or has been a trustee or manager of a personal or
occupational pension scheme;

* any person who is or has been liable to make a compensation payment or a
payment to the Secretary of State under section 6 of the Social Security
(Recovery of Benefits) Act 1997 (payments in respect of recoverable
benefits); and

* the servants and agents of any person as described above.

13.An Authorised Officer will only write to any of those persons defined above for
information if they have reasonable grounds to suspect that benefit fraud is being,
or has been, committed. They will provide a written notice that sets out:
* who they are;
 their address;
* what information they need,;

 the format in which they would like the information provided in; and

* when they would like the information by.

14.They may ask for original documents, photocopies of documents or extracts of
documents (for example computer printouts etc) to be produced. However, they
will only request the information they need and will take account of the burden
this would place on the business, as well as their own needs.

The Legal Duty to Provide Information required Under a Written Notice

15.1f an Authorised Officer writes to ask for information recipients are legally obliged,
under section 109B (3) of the Social Security Administration Act 1992, to provide
it, in the form it has been requested and within the time specified.

16.If a recipient of such a request has difficulty meeting any part of a request for
information, they may contact the Authorised Officer to explain why, and make
alternative arrangements for the provision of the information.



17. The legal duty to provide information is not discharged until the requested
information has been received.

Verbal Requests for Information by Visit

18.Under section 109C, an Authorised Officer may seek entry to any premises
(including a home) where there are reasonable grounds for suspecting that a
business or trade is being carried out They are also allowed to enter any
premises (including a home) where there are reasonable grounds for suspecting
that documents relating to a trade or business are kept.

19. An Authorised Officer may also seek entry to any premises:

« from which a personal or occupational pension scheme is being administered
or where documents relating to the administration of such a scheme are being
kept; and

« where a person or someone acting on their behalf, who has paid
compensation in relation to an accident, injury or disease is to be found.

20. Requests to enter such premises will only be made where the Authorised Officer
has reasonable grounds to believe that benefit fraud is being or has been
committed by one or more persons.

21.When visiting premises, the Authorised Officer will state who they are and will
show their certificate of authorisation and identity card.

22.The authorisation allows the officer to be accompanied by any other person or
persons they think fit to accompany them, for the purpose of their visit. If other
persons are accompanying the Authorised Officer, they will be identified, and will
carry identification, which will be presented for inspection.

23.Generally, Authorised Officers will give advance notice of their intention to visit.
in certain circumstances this is not always appropriate, and visits may be made
without prior notification.

24. Authorised Officers, and those accompanying them, will only enter premises, and
remain, with consent (that is, from the owner, the occupier, or their
representative). They will never try to force an entry — they have no legal powers
to do so. If, after entry has been granted, the officers are asked to leave before
they have completed their enquiries, they will do so. However, where an
Authorised Officer(s) considers that such action has been taken to obstruct their
enquiries or to conceal evidence, they will consider criminal proceedings.



25.Under section 111 of the Social Security Administration Act 1992, it is an offence
to intentionally delay or obstruct an Authorised Officers in the exercise of their
powers under this Act (see paragraphs 30 -35).

26.When visiting premises, an Authorised Officer and any person accompanying
them, may inspect the premises and question, with the consent of the owner,
occupier, or their representative, anyone they find there. They do not have the
power to detain people.

27.The Authorised Officer may require anyone on the premises to produce
documents, make photocopies of documents or extracts of documents, or to
create computer or other printouts. An Authorised Officer will only seek access to
records that are considered to be connected with payments, and employment
details, of employees, sub-contractors, recipients of commission payments, etc.

28.1f absolutely necessary (for example, because there is not a photocopier
available), the Authorised Officer may lawfully remove documents from the
premises visited. The Authorised Officer will explain why this is necessary. Any
original documents that are removed will be returned as soon as possible. A
receipt will be given for any documents that need to be removed temporarily.

29.Documents will not be seized and removed by force. They will only be removed
with consent.

The Statutory Duty to Provide Information

30.No one is required to provide any information (whether documentary or
otherwise) that tends to incriminate them, or, if they are married, their spouse.

31.Otherwise, whether a request by an Authorised Officer is made in writing or
verbally and in person, there is a statutory duty to provide that information,
including any documentation that is requested.

32.Under section 111 of the Social Security Administration Act 1992, it is an offence
to

 intentionally delay or obstruct Authorised Officers in the exercise of their
powers; or

» refuse, or neglect, to
- answer any questions
- furnish any information
- produce any documents



when required to do so by an Authorised Officer.

An initial refusal to provide information (including the withdrawal of consent to
remain on premises to undertake enquiries (see paragraph 24) will not be
considered as intentional delay or obstruction, where the refusal is given in order
to seek independent advice (see paragraph 41) before responding. It should be
noted that obstruction includes circumstances where false or inaccurate
information is provided in response to enquiries.

33.The Data Protection Act 1998 will not be contravened by providing the
information requested by Authorised Officers. Under section 35(1) of the Data
Protection Act 1998 exemption from the non-disclosure provisions exists where a
statutory provision, such as section 109B(1) or 109C of the Social Security
Administration Act 1992, requires the supply of information.

34.Failure to meet in full requests for information could result in criminal
proceedings being instigated. The maximum penalty is a fine, fixed at level
3, currently set at £1000, with a continuing penalty of £40 per day (under
section 111(2) of the Social Security Administration Act 1992)

35.1f information is not provided the Authorised Officer should explain the
DWP and LA’s statutory powers under sections 109B(1) and 109B(2) and
109C(3) of the Social Security Administration Act 1992, and the potential
consequences of non-compliance.

At the end of DWP/LA enquiries

36.Where an Authorised Officer has made enquiries, and obtained information
notification of any further action, that is being taken in relation to the employer,
will be made as soon as possible. When the enquiry has been concluded
notification of that action will also be made.

Complaints

37. If you have grounds for any complaint about how Authorised Officers have used
their powers under sections 109B(1) and 109C, or the reasonableness of their
actions, when obtaining information, please write to the DWP Fraud Manager at
the office where those officers are based. In the case of LAs please write to LA
Benefit Fraud Manager.

38. Most complaints can be settled by contact with the local manager in this way,
and it is the most effective way of putting things right. However if the complaint is
more serious, it should be directed to either the DWP Fraud Area Manager or,
for complaints about LA enquiries, the Chief Executive of the LA.



39. LAs are independent statutory bodies with responsibility for the
administration of Housing Benefit and Council Tax Benefit. Each authority
has its own mechanism for handling complaints about the way in which it
operates. If the complaint relates to the way that a LA Authorised Officer has
used the powers, reference should be made to the complaints procedure that
each LA has in place.

40. If this does not provide a satisfactory outcome, the complaint will be passed
to the Professional Standards Unit for counter-fraud investigations, who will
send a reply as soon as possible. An acknowledgement of receipt of the
complaint will be sent within 10 working days. The Professional Standards
Unit may seek legal advice before replying in full. Their address is as follows:

Professional Standards Unit
Counter-Fraud Investigation Division
5" Floor West

Trevelyan Square

Boar Lane

Leeds

LS1 6EB

41. Independent legal advice may be sought at any time. The local Citizens
Advice Bureau can assist in deciding whom to contact. Their locations, and
telephone numbers can be found in the local telephone directory.

42. This does not affect the right to seek assistance from a Member of
Parliament, or to refer a complaint to Ombudsman for independent
consideration.

Complaints to the Ombudsman

43. Complaints relating to enquiries made by Authorised Officers of the DWP
may be made to the independent Parliamentary Commissioner for
Administration, commonly known as the ‘Ombudsman’. The Ombudsman
deals with complaints about maladministration by public bodies. Any
complaint must be made via you Member of Parliament.

44. The Ombudsman seeks to establish whether a public body has acted
correctly and fairly carrying out its interpretation of the law. Cases for
investigation may include those where a public authority is alleged to have
done something in the wrong way, done something they should not have
done, or failed to do something which they should have done.

45. The Ombudsman can recommend a variety of remedies, including the
payment of compensation to complainants and the revision, adherence to, or



clarification, of administrative procedures. Further information is available
from:

The Parliamentary Commissioner for Administration (The Ombudsman)
19" Floor

Milbank Tower

Milbank

London SW1P 4QP

Tel: 020 7217 4163
Fax: 020 7217 4160

46. Complaints relating to enquiries made by Authorised Officers of the LA
should be referred to The Local Government Ombudsmen. The
Ombudsmen investigate complaints of injustice arising from maladministration
by LAs and certain other bodies. There are three Local Government
Ombudsmen in England and one each for Scotland and Wales. They each
deal with complaints from different parts of the country. Further information
can be obtained from:

England

Local Government Ombudsman
21 Queen Anne’s Gate
London SW1H 9BU

Scotland

Local Government Ombudsman
23 Walker Street
Edinburgh EH3 7HX

Wales

Local Government Ombudsman
Derwen House

Court Road

Bridgend CF31 1BN

Disclaimer

Please note this Code of Practice gives general guidance only and
should not be regarded as a complete and authoritative statement of the
law. If you do not understand any of the contents of the Code you may
wish to seek independent advice.
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