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Abstract:

This report presents the findings of the Reporter appointed by the Scottish Ministers to determine the
appeal by Blackwood Developments Limited against the decision by Angus Council to refuse planning
permission in principle for a residential development incorporating formation of access roads,
landscaping, associated infrastructure and cemetery extension at Land South-East of Pitskelly Road,
Carnoustie. The Reporter dismissed the appeal and refused planning permission in principle.

1. RECOMMENDATION
It is recommended that the Committee notes the outcome of the above appeal.

2. INTRODUCTION

2.1 At its meeting on 13 December 2018 Angus Council refused planning permission in principle
for a residential development (of around 260 dwellings) incorporating formation of access
roads, landscaping, associated infrastructure and cemetery extension on land south-east of

Pitskelly Road, Carnoustie (Report 390/18 refers).

2.2 The applicant, Blackwood Developments Limited appealed against the refusal and the
Reporter’s conclusions and decision are presented below.

3. REPORTER’S DECISION
Decision

3.1 | dismiss the appeal and refuse planning permission in principle.
Preliminary

3.2 The Appellant requested that the appeal be determined following a hearing session. | have
given consideration to this. | am satisfied that all parties have had adequate opportunity to
present their views and that | have all the information | need to make a properly-informed
decision.

3.3 In terms of The Town and Country Planning (Environmental Impact Assessment) (Scotland)
Regulations 2017, on 1 March 2018 the Council issued a screening opinion. The Council was
satisfied that the proposed development is unlikely to have significant environmental effects.
The Council is of the opinion that the proposed development does not constitute
Environmental Impact Assessment development. | see no reason to differ from this view.

Reasoning

3.4 | am required to determine this appeal in accordance with the development plan, unless
material considerations indicate otherwise. The development plan consists of TAYplan, which
was approved in October 2017, and Angus Local Development Plan, which was adopted in
2016. Having regard to the provisions of the development plan, the first main issue in this
appeal is whether the proposed development would accord with development plan strategy,
taking into account the housing land supply. Other main issues include loss of agricultural
land, flood risk, effect on groundwater, affordable housing and economic benefits.
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The site and the proposed development

The site to which the appeal relates lies to the north of Carnoustie. The area of the site is
variously stated as 15.84 hectares (Planning Statement), 17 hectares (planning application
form) and 22.85 hectares (Statement of Appeal). Its western edge fronts onto the unclassified
road that runs north-west from Carnoustie to the A92 and thence to Monikie. Its eastern edge
adjoins the grounds of Carnoustie High school. The centre of the site is crossed by the
access road to Shanwell Cemetery. The cemetery site is generally triangular in shape, with
two of its three sides adjoining the appeal site.

The Appellant envisages that the proposed development would include approximately 250
family houses, with at least 65 affordable housing units. There would be generous provision
of public open space. To the west of Shanwell Cemetery, part of the appeal site would be left
undeveloped for future use as an extension to the cemetery.

Development plan strategy

In TAYplan, policy 1: Location Priorities places principal settlements in three tiers. Tier 1
principal settlements have the potential to accommodate the majority of the region’s additional
development over the plan period. Tier 2 principal settlements have the potential to make a
major contribution to the regional economy but will accommodate a smaller share of the
additional development. Tier 3 principal settlements have the potential to play an important
but more modest role in the regional economy and will accommodate a small share of the
additional development. Carnoustie is a tier 3 principal settlement.

Policy 1 says that strategies, plans and programmes must prioritise land release for all
principal settlements. Priority is to be given to reuse of previously-developed land. Land
must be effective or expected to become effective in the plan period. Priority is to be given to
land within the principal settlements then to land on the edge of principal settlements.

The Appellant says that the appeal site may be classed as ‘on the edge’ of a principal
settlement. The proposed development therefore complies with TAYplan policy 1.

I note that this part of TAYplan policy 1 is directed at strategies, plans and programmes rather
than at applications for planning permission. | also note that priority is to be given to
previously-developed land and land within the principal settlements. | find that the appeal site
is neither previously-developed land nor within the settlement boundary for Carnoustie but it is
on the edge of Carnoustie.

In Angus Local Development Plan, the strategy for towns directs most new development to
Arbroath, Forfar and Montrose. Carnoustie is also be a focus for new homes and businesses
commensurate with its role as a smaller centre of population and economic activity.

Angus Local Development Plan divides the Angus countryside into two categories. Category
1 covers areas which are not remote from towns. In the category 1 area the opportunity for
new development outwith settlements is to be more restricted, as development should be
directed towards existing settlements. The appeal site is within the category 1 area.

In Angus Local Development Plan, policy DS1: Development Boundaries and Priorities says
that all proposals will be expected to support delivery of the development strategy. Proposals
for sites outwith but contiguous with a development boundary will only be acceptable where it
is in the public interest and social, economic, environmental or operational considerations
confirm there is a need for the proposed development that cannot be met within a
development boundary.

Angus Local Development Plan was adopted prior to the approval of TAYplan. | see nothing
in TAYplan to suggest that its strategy is in conflict with the strategy in the local development
plan.

The proposed development would not be on land that is within a settlement or that has
otherwise been identified for development. It is within a category 1 countryside area where
opportunity for new development is to be more restricted. My conclusion is that the proposed
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development does not accord with development plan strategy, unless it can be demonstrated
that it would be in the public interest and social, economic, environmental or operational
considerations confirm there is a need for the proposed development that cannot be met
within a development boundary. This might be demonstrated by showing that there is an
inadequate supply of land for new housing.

Housing land supply

Part A of TAYplan policy 4: Homes prescribes the amounts of land for new housing that must
be identified in local development plans. Carnoustie is within the Greater Dundee housing
market area. For that part of the Greater Dundee housing market area which is within Angus,
the annual housing land requirement is land for 77 new dwellings. This is to facilitate an
average annual building rate of 70 new dwellings.

A footnote to Part A of TAYplan policy 4 says that average build rates are illustrated annually
to assist the understanding of what the scale of housing is for communities. “These are only
averages and the period in which these build rates should be achieved is over the first 12
years of the Plan, not annually. It is anticipated that within the first 12 year period build rates
will be lower than the average in the early period and greater in the later period.”

Part B of policy 4 makes it clear that land for new dwellings must be effective or be expected
to become effective to meet the housing land requirement up to year 10 from the predicted
date of adoption of local plans. This is to ensure a minimum of 5 years effective land supply
at all times.

Part C includes a requirement for provision of affordable housing based on defined local
needs. For the whole of the TAYplan area this will be an approximate ratio of 25% affordable
to 75% market homes but may vary between housing market areas.

Part D makes provision, in certain circumstances, for the housing land requirement for one
market area to be shared between one or more neighbouring housing market areas within the
same authority. Part E relates to Dundee City and is not relevant to the present appeal. Part
F says that local development plans must ensure that, in areas surrounding the Dundee Core
Area, there is a presumption against land releases which would prejudice the delivery of
Strategic Development Areas or regeneration within the core areas or conflict with other parts
of this Plan.

In Angus Local Development Plan, policy TC1: Housing Land Supply / Release says that land
is allocated to meet housing land requirements set out in the then operative version of
TAYplan. The policy also says:

The scale and distribution of housing land release across the four Angus Housing Market
Areas is set out in Table 1.....

To support delivery of a generous supply of effective housing sites and introduce additional
flexibility Angus Council will support proposed residential development on appropriate sites as
set out in Policy TC2 Residential Development Principles.

..... The continued effectiveness of sites will be monitored through the annual Housing Land
Audit process.

Where the annual housing land audit identifies a shortfall in either the five years’ or the seven
years’ effective housing land supply, the council will work with landowners, developers and
infrastructure providers to bring forward additional housing land. The early release of sites
planned for later phases of the plan, as well as sites identified as constrained or noneffective
in the audit, will be considered first. If the shortfall is not met from existing sites, proposals for
housing development on other housing sites may be supported where they are consistent
with the policies of the plan.

Table 1 in Angus Local Development Plan shows the housing land supply for the period from
2016 to 2026. In the South Angus housing market area, provision is made for 1,057 new
dwellings.
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| note that the annual rates contained in TAYplan indicate that the land supply required in the
South Angus housing market area over a ten-year period is land sufficient for 770 dwellings to
facilitate a construction of 700 dwellings. From this, | find that provision of land for 1,057 new
dwellings is more than adequate. This is on the assumption that sites contributing to the
housing land supply are effective.

The Appellant contends that there is a shortfall in the effective housing land supply for the
South Angus housing market area in the period 2017-22. This is due to the non-
effectiveness of Site C1 which is subject to ongoing re-programming and slippage.

Site C1 is shown on the Carnoustie and Barry proposals map on page 103 of the Angus Local
Development Plan. Site C1 is on the east side of the Monikie road. The southernmost part of
C1 adjoins that part of the appeal site that is proposed for the cemetery extension. Regarding
C1, the local development plan says “10 ha of land at Pitskelly is allocated for residential
development of around 250 dwellings. A first phase of around 150 dwellings will be permitted
in the period to 2021, with the remaining phase of around 100 dwellings permitted in the
period to 2026.” Proposals for the site are to include a phasing programme to ensure that the
development of the employment land at site C7 is delivered in conjunction with the housing
development on C1.

Site C7 adjoins the north-west side of site C1. In relation to site C7, the local development
plan says “10 ha of land at Pitskelly is allocated for employment use ..... "

The Council’s report of handling says that, in December 2014, the Council resolved to
approve an application for planning permission for residential and employment land
development on sites C1 and C7. After a delay caused by a petition for judicial review,
permission in principle was granted in December 2016.

It is the Appellant's view that the local strategy devised for residential and employment
development on C1 and C7 will not be effective or viable in Carnoustie. The Appellant
qguestions how cost-effective is the provision of drainage, water, and other utilities and
services to C1 and C7. The Appellant says that it would appear that the Council is simply
taking information from the agent, promoter and developer for C1 at face value without an
evidence-led approach to programming within the housing land audit. There is a lack of
transparency and clarity. The Council is maintaining a protectionist stance on behalf of the
landowner and promoter, irrespective of feasibility or viability considerations.

| note that, at the time during which the Appellant’s application for planning permission was
being considered by the Council, a representation was made on behalf of parties with an
interest in sites C1 and C7. The representation disputed the claim that site C1 was not
effective. The same parties have made representation to Planning and Environmental
Appeals Division, following receipt of the appeal. In brief, the representation makes the
following points.

Discussions have taken place and are ongoing and work is underway to fulfil planning
permission conditions.

An agreement is in place with a major national builder to deliver the first phase of houses.

Four hectares of site C7 are being acquired. This will allow progress on the future of
Panmure Industrial Estate.

Discussion with infrastructure providers is ongoing. Updated drainage impact assessments
will address sites C1, C7 and other development sites in west Carnoustie, including Panmure
Industrial Estate.

It is expected that housing development will commence by late 2019/early 2020.

There is determination to bring forward new houses in accordance with the programming in
the 2018 housing land audit.
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There is no shortfall of effective land that would allow positive consideration of the appeal
proposals.

| find that, as suggested by the Appellant, development of housing on site C1 is less
straightforward than usual in view of the requirement that employment land on site C7 be
delivered in conjunction with the housing development. Arrangements for foul drainage also
appear not to be straightforward in that potential for development on a number of other sites
in west Carnoustie has to be taken into account. Other matters all require to be addressed.
One of these is need for archaeological investigation. In its response to the appeal, the
Council says “archaeological work is evidently underway”. This may be reference to the
extensive soil-stripping on site C1 that | observed during my site inspection.

| find that those concerned with housing development on site C1 have been progressing with
the considerable amount of work required by the terms of their planning permission for
housing. | find that the representation from those with an interest in site C1 demonstrates that
it is likely that residential units can be completed and be available for occupation on the site
within a period much shorter than five years from the present time. My conclusion is that site
Clis effective.

The Appellant argues that the housing land supply is less than that needed to provide a five-
year supply. This is based primarily on the contention that site C1 in not effective: the
Appellant says that omission of site C1 from the effective supply reduces the supply from
being adequate for 6.73 years to being adequate for 4.94 years.

In addition, the Appellant argues that “there are many other housing sites which are also
failing to come forward which will continue to significantly reduce the 5-year housing land
supply”. The Appellant contends that the rate of house building in recent years has been well
below that required to meet housing need. There is a backlog that must be addressed.

| find no evidence to show that sites are failing to come forward because they are ineffective
and that they are not likely to be developed in the coming five-year period. In relation to this, |
find the footnote to policy 4: Homes in TAYplan says that it is anticipated that build rates will
be lower than the average in the in the early period and greater in the later period. From this,
| find that it should be possible to make up any backlog by an increased rate of development
on sites that are already identified for new housing.

My conclusion is that the housing land supply is more than adequate to meet the five-year
requirement and that, in terms of land supply, there is no need to permit housing development
on the appeal site.

| find that the proposed development would not support delivery of the development strategy
contained in the development plan. It would not be in the public interest. The proposed
development would not meet a need that cannot be met within a development boundary. My
conclusion is that the proposed development does not accord with policy DS1 of Angus Local
Development Plan.

Policies TC1 and TC2

The Council's second reason for refusal of planning permission makes reference to policies
TC1 and TC2 in Angus Local Development Plan.

As already noted, policy TC1: Housing Land Supply / Release includes the following.

To support delivery of a generous supply of effective housing sites and introduce additional
flexibility the Council will support proposed residential development on appropriate sites as
set out in Policy TC2: Residential Development Principles.

Were the annual housing land audit identifies a shortfall in either the five years’ or the seven
years’ effective housing land supply, the council will work with landowners, developers and
infrastructure providers to bring forward additional housing land.

Regarding the latter, my finding is that there is no shortfall in the five-year housing land
supply. (It is the five-year supply to which Scottish Planning Policy and the current TAYplan
refer.)
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Regarding support for appropriate sites, policy TC2 says that, in category 1 countryside
areas, the Council will support proposals for the development of houses which fall into at least
one of four categories: renovation or replacement; conversion; regeneration; and single
houses is certain circumstances. | find that the proposed development does not come within
any of the four categories.

My conclusion is that the proposed development does not gain any support from policies TC1
and TC2.

Loss of agricultural land

The Council's third reason for refusal of planning permission refers to loss of prime
agricultural land.

TAYplan policy 9 says local development plans should protect prime agricultural land where
the advantages of development do not outweigh the loss of this land. Angus Local
Development Plan policy PV20 says that development proposals on prime agricultural land
will only be supported where they:

support delivery of the development strategy and policies in this local plan;
are small scale and directly related to a rural business or mineral extraction;
or

constitute renewable energy development and are supported by a commitment to a bond
commensurate with site restoration requirements.

| find that the general thrust of policy PV20 accords with the more recent TAYplan policy 9.
Regarding the first of the three requirements in policy PV20, | have already concluded that the
proposed development does not accord with development plan strategy. The second and
third requirements are not relevant to the proposed development. My conclusion is that the
proposed development does not accord with policy PV20.

Flood risk and effect on groundwater

The Council’'s fourth reason for refusal of planning permission refers to flood risk.

TAYplan policy 2 says that local development plans and development proposals should be
resilient and future-ready by ensuring that adaptability and resilience to a changing climate
are built into the natural and built environments through a presumption against development
in areas vulnerable to flood risk assessing the probability of risk from all sources of flooding.

In Angus Local Development Plan, policy PV12 seeks to reduce potential risk from flooding.

In its letter dated 25 October 2018, the Scottish Environment Protection Agency objects to the
proposed development on the grounds of a lack of information relating to flood risk and a lack
of information relating to the cemetery extension and the potential impact on the water
environment. The Agency gives details of matters of concern in relation to flood risk and
groundwater environment. If these matters were to be adequately addressed, the Agency
would review its objection.

The Appellant submits that the matters raised by the Scottish Environment Protection Agency
may be addressed by imposing conditions on any permission that might be granted.
Resolution of these matters would require comprehensive intrusive investigation over several
months. The Appellant says that it “is not clear that any groundwater issues would result in a
fundamental limitation to the development on site, i.e. something that argues against the
principle of development. This issue can be managed and assessed during the detailed
application stages”.

| find that it has not been demonstrated that the proposed development would be acceptable
in relation to flood risk. It is therefore possible that the proposed development would be
contrary to the flood risk policies in the development plan.
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Regarding potential impact on the groundwater environment, | note that local development
plan policy PV 14: Water Quality says that development proposals must not pollute
underground water. | find that it has not been demonstrated that the proposed development —
including the cemetery extension — would be acceptable in relation to protection of the
groundwater environment. It is therefore possible that the proposed development would be
contrary to policy PV14.

| note that the cemetery extension site is designated as site C9 in the Angus Local
Development Plan. Text relating to site C9 says: “Prior to applying for any development, an
intrusive ground investigation should be undertaken in line with the Scottish Environment
Protection Agency’s guidance on assessing the impacts of cemeteries on groundwater”.

Had flood risk and protection of the ground water environment been the only matters pointing
to refusal of planning permission, | would have given consideration to asking the Appellant to
seek the information that is required by the C9 text in the local development plan and the
information that the Scottish Environment Protection Agency says is lacking. In the
circumstances, | have decided against this course of action.

Affordable housing

In Angus Local Development Plan, policy TC3: Affordable Housing says that the Council will
seek to secure the delivery of affordable housing equivalent to 25% of the total number of
residential units proposed on all residential sites of 10 or more units. | find that this is
compatible with the more recent TAYplan, policy 4 part C.

The Appellant says that there is a shortage of affordable housing provided within the South
Angus housing market area. The proposed development could assist in addressing this
situation. | note that the proposed development of approximately 250 family houses is to
include in excess of 65 affordable dwellings.

| find that the proposed provision of affordable dwellings accords with policy TC3 and that it
would make a valuable contribution to the housing stock.

Other development plan policies

The Council's report of handling lists 29 development plan policies as being relevant to
determination of the planning application. In the preceding parts of this decision notice, |
have given consideration to those policies which are of most relevance to the determination of
the appeal. This includes all the policies to which the Council refers in its reasons for refusal
of planning permission.

The Appellant says that the proposed development would accord with a number of other
policies, including TAYplan policies 2: Shaping Better Quality Places and 8: Green Networks
and Angus Local Development Plan policies DS2: Accessible Development, DS3: Design
Quality and Placemaking, DS4: Amenity, DS5: Developer Contributions, PV1: Green
Networks and Green Infrastructure, PV2: Open Space within Settlements, PV3: Access and
Informal Recreation, PV6: Development in the Landscape and PV7: Woodland, Trees and
Hedges.

| agree that the proposed development could be designed in such a way as to accord with
policies that regulate matters of detail.

Development plan policies - conclusions

My first conclusion regarding development plan policies is that the proposed development has
positive features in relation to these policies. It would make a valuable contribution to the
stock of affordable houses and so would accord with Angus Local Development Plan policy
TC3. The proposed development could be designed in such a way as to accord with many of
the local plan policies that regulate matters of detail.

Against this, the proposed development does not accord with development plan strategy. It
has not been demonstrated that there is a need for the proposed development that cannot be
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met within a development boundary. This follows from my finding that the effective housing
land supply is more than adequate to meet the five-year requirement.

The proposed development does not accord with policy PV20 with regard to prime agricultural
land.

The proposed development does not gain any support from policies TC1 and TC2.
Compliance with polices regarding flood risk and the groundwater environment has not been
demonstrated. Evidence on these two issues is inconclusive, so | attach no weight to them in
this assessment.

| find that the conflict with development plan strategy is of overriding weight. This leads me to
conclude that the proposed development is contrary to the development plan when the plan is
viewed as a whole.

Other material considerations

| have given consideration to all the matters raised in the appeal, including those matters that
are considered by the Appellant to be material considerations. 1 find that there are six other
material considerations that should be taken into account. These are: facilitating
development on sites C1 and C7; the indirect effect of developing site C7; particular merits of
the proposed development; the cemetery extension; sustainable development; and economic
benefits.

Facilitating development on sites C1 and C7

The Appellant maintains that development of the appeal site would facilitate the delivery of
required infrastructure and servicing relating to sites C1 and C7. “This will improve the
viability of the consented development and its ability to facilitate industrial land development
and redevelopment of Panmure Industrial Estate ..... "

Representations from the parties with an interest in sites C1 and C7 do not indicate that the
Appellant’s proposed development is needed to facilitate development on C1 and C7. Rather,
the parties’ opposition to the Appellant’s proposed development suggests that they see it as
not helpful to their development.

The Appellant says that comments made by the parties with an interest in sites C1 and C7
are clearly protectionist. They wish to preserve the position in relation to existing allocations.
This is tantamount to land-banking rather than delivery.

| note that, among other things, the planning service should provide a supportive business
environment (Scottish Planning Policy, paragraph 4). | find that one way in which it does this
is by creating some certainty in relation to the development of land. Developers
contemplating major investment are entitled to expect that development will accord with
development plans unless there is justification for a departure from policy. 1 find that such
expectations are reasonable rather than protectionist.

As already indicated, | find that progress is being made towards development of sites C1 and
C7. | do not find that the actions of the parties with an interest in these sites may be
characterised as land-banking.

My conclusion is that the Appellant’'s proposed development is not necessary to enable
delivery of development on sites C1 and C7.

Indirect effect of developing site C7

The Council’s report of handling says that provision of the C7 employment land area could
allow redevelopment of the Panmure Industrial Estate for uses that are more appropriate to its
location adjacent to existing housing. | take it that one such use might be residential. If this is
correct, then this would add to the housing land supply.
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Particular merits of the proposed development

The Appellant says that the location of the proposed development has particular merits. It
would ensure that the compact settlement form of Carnoustie is maintained. New footpaths
and planting would enhance green networks. The location is sustainable, as demonstrated by
the allocation of land to the north for residential and employment uses.

| find that, if at some future date it is decided that additional housing land should be provided
at Carnoustie, merits of the appeal site should be assessed against the merits of other
possible sites. This is an exercise that would normally be undertaken as part of a review of
the local development plan.

Cemetery extension

The Appellant says that the cemetery extension would need to be delivered by the proposed
development. The development could facilitate the cemetery extension by providing land and
upgrading access. There could be a collaborative agreement between the Appellant and the
Council.

| find no evidence to demonstrate that extending the cemetery is dependent on permitting the
proposed housing development. While the Appellant’'s willingness to help facilitate the
cemetery extension is commendable, it is not a matter that can carry weight as part of the
case for approval of the proposed development.

Sustainable development

The Appellant says there is a presumption in favour of sustainable development, as stated in
Scottish Planning Policy. Paragraph 29 of Scottish Planning Policy identifies sustainability
principles.

| note that paragraph 125 of Scottish Planning Policy says: “Where a shortfall in the 5-year
effective housing land supply emerges, development plan policies for the supply of housing
land will not be considered up-to-date, and paragraphs 32-35 will be relevant”. Paragraph 33
says: “Where relevant policies in a development plan are out-of-date ..... then the presumption
in favour of development that contributes to sustainable development will be a significant
material consideration”.

In the present case, | find that a shortfall in the five-year effective housing land supply has not
emerged and that the relevant policies in the development plan are not out- of-date.

Economic benefits

The Appellant says that the proposed development would bring significant economic benefits.
These would include developer contributions, additional council tax receipts, increased
spending at local facilities and additional employment during the construction phase.

| agree that the proposed development would have positive economic effects. |1 find it likely
that similar benefits will accompany the forthcoming development on sites C1 and C7. In
these circumstances, | conclude that the economic benefits of the proposed development
carry limited weight.

Other material considerations - conclusion

| find that the other material considerations add little, if anything, to the case for granting
planning permission for the proposed development.

Overall conclusion

My overall conclusion is that the proposed development does not accord with the
development plan and that there is no material consideration that would nevertheless justify
granting planning permission.



4, FINANCIAL IMPLICATIONS

There are no financial implications arising from this Report.

NOTE: No background papers, as defined by Section 50D of the Local Government (Scotland) Act
1973 (other than any containing confidential or exempt information) were relied on to a
material extent in preparing the above report.
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